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This Issue in Brief 


A Diversionary Approach for the 1980’s.—Various 
changes in social thought and policy of the past 
several years carry important implications for the 
treatment of young offenders. These changes in- 
clude a marked decrease in public willingness to 
spend tax money for social programs, a shift in 
focus from offender-rights to victim-rights, and an 
increase in the desire for harsher treatment of 
serious offenders. The general social ethos reflected 
in those positions has prompted a reassessment and 
new direction for the delivery of juvenile diversion 
services in Orange County, California. Authors Ar- 
nold Binder, Michael Schumacher, Gwen Kurz, and 
Linda Moulson discuss a new Juvenile Diver- 
sion/Noncustody Intake Model, which has suc- 
cessfully combined the collaborative efforts of law 
enforcement, probation, and community-based 
organizations in providing the least costly and most 
immediate level of intervention with juvenile of- 
fenders necessary to protect the public welfare and 
to alter delinquent behavioral patterns. 


Home as Prison: The Use of House Arrest.—Prison 
overcrowding has been a major crisis in the correc- 
tional field for at least the last few years. Alter- 
natives to incarceration—beyond the usual proba- 
tion, fines, and suspended sentences—have been 
tried or proposed. Some—such as restitution, com- 
munity service, intensive probation supervi- 
sion—are being implemented; others have simply 
‘been proposed. In this article, authors Ronald P. 
Corbett, Jr. and Ellsworth A.L. Fersch advocate 
house arrest as a solution to prison overcrowding 
and as a suitable punishment for many nonviolent, 
middle-range offenders. The authors contend that 
with careful and random monitoring of offenders by 
special probation officers,.house arrest can be both a 
humane and cost-effective punishment for the of- 
fender and a protection to the public. 
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Forgotten People: Elderly Inmates.— Authors Gen- 
naro F. Vito and Deborah G. Wilson describe elderly 
inmates as a growing constituency with special 
needs and problems. They categorize these problems 
and special needs into five areas: 1) adjustment to 
imprisonment, 2) vulnerability to victimization, 3) 
adaptation to physical conditions, 4) lack of suitable 
programs, and 5) diversity of the elderly inmate 
population. The authors warn that the usual “‘crisis 
management’”’ approach in corrections will not do in 
the case of elderly inmates; rather, their needs 
should be resolved and preparation made now for 
their growing numbers. Corrections, like other 
social institutions, must be prepared for the ‘“‘grey- 
ing of America.” 

Florida’s Sentencing Guidelines: Progression or 
Regression?—David B. Griswcid examines the 
development of Florida’s sentencing guidelines and 
offers a critical examination of the present 
guidelines. According to the author, Florida’s 
guidelines, while primarily designed to reduce 
sentencing disparity, can probably best be 
characterized as incapacitative, leading to a situa- 
tion where neither fairness nor justice is necessarily 
promoted. 

Reliability in Guideline Application: Initial Hear- 
ings-1982.—In this study of the day-to-day applica- 
tion of the Federal parole guidelines, James L. Beck 
and Peter B. Hoffman address the issue of panel-to- 
panel consistency in guideline calculation (i.e., scor- 
ing reliability). This article illustrates one of the 
methods used by the Parole Commission to monitor 
scoring reliability in guideline use and identify 
issues requiring further clarification or training. The 
recently enacted Sentencing Reform Act of 1984, 
which provides for the creation and use of Federal 
sentencing guidelines, undoubtedly will spur in- 
creased interest in the practical issues of guideline 
application and monitoring discussed by these 
authors. 


Responses To The Accreditation Program: What 
Correctional Staff Think About Accreditation. 
—Susan M. Czajkowski, Peter L. Nacci, Nancy 
Kramer, Shelley J. Price, and Dale K. Sechrest 
study responses of correctional staff at accredited 
facilities to a survey concerning their experiences 
with the accreditation program. The authors use 
path analytic technique to examine the divergent 
views of accreditation held by different groups of 
respondents (e.g., administrators vs. nonad- 
ministrators) and the kinds of beliefs about the pro- 
cess (beliefs concerning the adequacy of time allow- 
ed, distribution of the workload, and the usefulness 
of preparations) that lead respondents to desire 


FEDERAL PROBATION 


streamlining of the standards and procedures in- 
volved in accreditation. Recommendations are made 
concerning the accreditation program itself and 
future directions for accreditation research. 


The Victim’s Role in the Penal Process: Recent 
Developments in California.—The right of a crime 
victim or his next of kin to participate in the senten- 
cing and parole proceedings of the convicted of- 
fender is not a recent development. Indeed, lay in- 
volvement, whether that of victims or others, is an 
integral part of the system of jurisprudence. 
However, recently enacted California initiative, the 
so-called Victims’ Bill of Rights, expands the rights 
of the victim to participate in both sentencing and 
parole decisions. According to authors Donald R. 
Rarish and David Shichor, such victim participa- 
tion raises many important criminological, constitu- 
tional, and political issues. The authors discuss why 
only a few victims have exercised their rights to 
become involved in these procedures, whether vic- 
tim involvement impinges on due process stan- 
dards, and who is served by the procedures provided 
by the Victims’ Bill of Rights—society or special in- 
terest groups. 


Recidivism Among Convicted Sex Offenders: A 
10-Year Followup Study.—Authors Joseph J. 
Romero and Linda Meyer Williams analyze 
recidivism in a sample of 231 convicted adult male 
sex offenders including sexual assaulters, 
pedophiles, and exhibitionists who were placed on 
probation in Philadelphia between 1966 and 1969. 
Measuring recidivism by the number of arrests for 
sex and nonsex offenses recorded for the sample in 
the 10-year followup period, the authors found that 
significant differences exist in the criminal histories 
of different types of sex offenders. Sexual assaulters 
had a more violent criminal history than other sex 
offenders, while exhibitionists had the highest rate 
of recidivism among those in the sample. Factors 
that predicted recividism for the sample are 
presented, problems in using recidivism data are 
discussed, and recommendations for future research 
are made. 


The Warrant Clause: The Key to the Castie.—The 
fourth amendment protects the right to be free from 
governmental intrusion. Over the years, the courts 
have interpreted the meaning of its elements, 
unreasonable searches and seizures and warrants 
issued upon probable cause. In this article on the 
amendment, author Leila Obier Schroeder discusses 
probable cause, which exists when a reasonable per- 
son would conclude from the totality of the cir- 
cumstances that a crime occurred or that evidence is 
located at the place to be searched. The author also 
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explains that exclusionary rules developed to keep 
illegally obtained evidence from being used in court 
and that both arrests and searches can occur 
without a warrant in specific circumstances. 


Assessing Correctional Officers:—Authors Cindy 
Wahler and Paul Gendreau review the research on 
correctional officer selection practices. Traditional- 
ly, selection of correctional officers was based upon 
physical requirements, with height and size being a 
primary consideration. A number of studies have 


employed the use of personality tests to aid in the 
identification of the qualities of “‘good’’ correctional 
officers. These assessment tools, however, have pro- 
vided qualities that are global and not unique to the 
role of a correctional officer. Noting a recent trend 
towards a behavioral analysis within the field per- 
sonnel selection, the authors argue that a similar 
type of analysis may provide a more fruitful avenue 
for assessment of correctional officers. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of 
thought but their publication is not to be taken as an endorsement by the editors or the Federal probation office 
of the views set forth. The editors may or may not agree with the articles appearing in the magazine, but believe 


them in any case to be deserving of consideration. 
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A Diversionary Approach For The 1980’s 


By ARNOLD BINDER, MICHAEL SCHUMACHER, GWEN KURZ AND LINDA MOULSON*. 


Cultural Values and the Treatment of Delinquents’ 


Earlier Eras 
HE MODES and methods of dealing with 
young offenders over the years have been 
good barometers of changing cultural values 
and attitudes toward human welfare. For example, 
during a primitive cultural era, Anglo-Saxon days in 
England, the Laws of King Ine (about 700 A.D.) 
stated that a boy as young as 10 years could be put 
into slavery for being “‘privy to a theft’”’ (Sanders, 
1970, p. 3). And Blackstone (1884, originally 
published 1765, Book IV, p. 23), writing during an 
era when the penalty for every felony (even in- 
cluding offenses that are now considered petty 
theft) was execution, commented, ‘“‘Thus a girl of 
thirteen has been burnt for killing her mistress: and 
one boy of ten, and another of nine years old...have 

been sentenced to death...’’ 

However, the 19th century in the United States 
was an era of humanitarian reform and of substan- 
tial advances in the diagnosis and treatment of 
disease. In the realm of juvenile offenders, the 19th 
century was marked by significant reforms ranging 
from the opening of the first House of Refuge for 
children early in the century to the establishment of 
separate court hearings and probation services for 
children during the latter half of that century. The 
process of reform culminated with the promulgation 
of the first Juvenile Court Law in 1899. 

Under that law, hearings were informal and non- 
public. Probation officers were available for in- 
vestigation and guidance. The purpose of these ear- 
ly juvenile court proceedings was to determine if 
there was a need for treatment, not if there was 
guilt. Further, while the outcome could be a finding 
of criminal involvement with recommendations for 
appropriate treatment, it did not involve either con- 
viction or formal sentencing. 


Modern Era 


Miller (1979) argues that the Federal government, 
beginning after the initial years of the Great Depres- 


*Arnold Binder is a professor, University of California, Irvine, 
and executive director of Y.S.P., Inc. The other three authors 
work for the Orange County Probation Department. Michael 
Schumacher is the chief probation officer. Gwen Kurz is the 
director of the Research and Data Systems Division. Linda 
Moulson is the administrator of the Juvenile Diversion Pro- 
gram. 


sion, recognized the well-being of the American 
public as one of its central responsibilities. What he 
refers to as the ‘‘Positive State’’ was in evidence in 
legislation, court decisions, and executive direc- 
tives. There were two major effects in the realm of 
juvenile justice, both starting in the years 1966-67. 

The first, as a result of decisions of the U.S. 
Supreme Court (primarily Kent v. United States, 
383 U.S. 541, 1966 and Jn re Gault, 387 US. 1, 
1967), was the granting of almost full due process 
rights to youths in juvenile court proceedings. And 
the second, motivated by the report of a Presidential 
Commission, was the establishment of formal link- 
ages between the juvenile justice system and com- 
munity agencies for the prevention and treatment of 
juvenile delinquency (President’s Commission on 
Law Enforcement and Administration of Justice, 
1967, and the separate report of its Task Force on 
Juvenile Delinquency, 1967). 

One recommendation of the Task Force on 
Juvenile Delinquency of the Commission was par- 
ticularly important (p. 19): 


Community Agencies; Youth Services Bureau: There 
should be expanded use of community agencies for dealing 
with delinquents nonjudicially and close to where they live. 
Use of community agencies has several advantages. It avoids 
the stigma of being processed by an official agency regarded 
by the public as an arm of crime control. It substitutes for of- 
ficial agencies organizations better suited for redirecting con- 
duct. The use of locally sponsored or operated organizations 
heightens the community’s awareness of the need for recrea- 
tional employment, tutoring, and other youth development 
services. 


A summary of the social and related factors that 
led to Commission recommendations like the 
preceding is provided by Palmer and Lewis (1980, p. 
4): 


Clearly, the commission’s views reflected more than the 
salient events, the major sociological theories, and the grow- 
ing disillusionment of the 1960’s. They involved additional 
factors and were based on a much longer history instead. 

Of these factors, perhaps the most significant were the con- 
cepts of rehabilitation and normalization. Rehabilitation 
referred to the modification or improvement of attitudes, 
behaviors, and skills, usually through programs that dealt 
with youths as individuals. Normalization meant keeping 
youths in their natural environment, where possible, and 
minimizing their exposure to institutional life or “hardened 
criminals,” where feasible. Theoretically, normalization 
would help youths focus more on their real-life interests and 
needs than on those which related to largely artificial en- 
vironments, such as jails and institutions. In this respect it 
was intimately related to maximal community integration or 
reintegration—for example, returning incarcerated youths to 
their home communities as quickly as possible. 
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In 1968, the Federal government began implemen- — 


tation of the recommendations of the President’s 
Commission with two acts: the Juvenile Delinquen- 
cy Prevention and Control Act and the Omnibus 
Crime Control and Safe Streets Act. The latter 
authorized programs aimed at assisting state and 
local governments in combating crime and delin- 
quency on a broad basis; the former provided the 
grants necessary to establish Youth Services 
Bureaus and similar approaches to the diversion of 
young offenders. Diversionary efforts became the 
responsibility of the Youth Development and Delin- 
quency Prevention Administration (YDDPA) lo- 
cated within the Department of Health, Education 
and Welfare—outside the justice system—and the 
Law Enforcement Assistance Administration 
(LEAA) of the Department of Justice—within the 
justice system. 

The joint efforts of YDDPA and LEAA involved a 
strategy which Gemignani (1972, p. 1) summarized 
as follows: 


The strategy calls for the establishment, Nationwide, of 
youth services systems which will divert youth, insofar as 
possible, from the juvenile justice system by providing com- 
prehensive, integrated, community-based programs designed 
to meet the needs of all youth, regardless of who they are or 
what their individual problems may be. 


In 1972, the National Council on Crime and Delin- 
quency published a guide to the establishment, 
operation, administration, and modes of evaluating 
diversion programs in the form of Youth Service 
Bureaus (Norman, 1972). The model was of an agen- 
cy which would accept referrals from such units of 
the justice system as police and probation, and then 
pass these referrals on to appropriate service agen- 
cies in the community. In addition to service 
brokerage, the bureau was to advocate the develop- 
ment of services needed for youths in their com- 
munities, and work to modify conditions within the 
schools or other youth-serving agencies, where in- 


' To demonstrate more concretely the expansion of diversion, the following is a state- 
ment from Teilmann, Klein, and Styles (1974, p. 2): “Aside from the city of Los 
Angeles—policed by the Los Angeles Police Department—there are forty-seven in- 
dependent cities in Los Angeles County which have their own police departments. The 
remaining cities and areas of the county are policed by contract with the County 
Sheriff's Department. Of the forty-seven cities, we determined that thirty-two had 
‘diversion programs as of October 1974, the beginning of the data-gathering period.” 

.* It should be pointed out that there has also been a subcultural change in attitude 
toward diversion in a group that compensates for its limited size by stridency. The group 
consists of academic sociologists and their followers. During the early days of the for- 
mulation of diversionary theory and its operationalization, these sociologists were on 
the forefront of advocacy for diversion. They were consuitants to the President’s Com- 
mission and to its Task Force on Juvenile Delinquency, and the sociologist Lemert 
wrote one of the key documents that provided scholarly justification for diversion. 
That justification was based on labeling theory, the notion that delinquency is created 
by the very agencies of justice that are trying to eliminate it. For a complicated array 
of reasons, including but not limited to the argument thai. family counseling and voca- 


tional guidance may be as labeling as appearance in court, the sociologists damned 
diversion. 

Their positions are summarized in Binder (1977) and in Binder and Geis (1984) and (in 
the opinion of at least one and perhaps all of us) effectively answered. 


dicated, to minimize the frictions believed to con- 
tribute to delinquency. 

The Juvenile Justice and Delinquency Prevention 
Act of 1974 provided greater leverage in the direc- 
tion advocated by the President’s Commission by 
using Federal financial incentives to encourage 
states to prohibit detaining status offenders in lock- 
ed facilities. This represented a further move toward 
community-based, rather than institutional, ser- 
vices for youngsters. The preference for diversion in 
the act was expressed as follows: ‘‘It is therefore the 
further declared policy of Congress to provide the 
necessary resources, leadership, and 
coordination...to divert juveniles from the tradi- 
tional juvenile justice system and to provide 
critically needed alternatives to 
institutionalization.” 

The impact of the Federal actions on the field have 
been great indeed. To illustrate, in their edited book 
on juvenile diversion, Carter and Klein (1976, p. xi) 
state, ‘‘Seldom in the history of criminal justice has 
a concept erupted on the scene and generated as 
much interest as that of diversion.’’ Many hundreds 
of diversion programs came on line during the 
1970’s and almost as many evaluations appeared in 
the formal and informal literature.’ 


Indeed, there were so many evaluations that col- 


lective evaluations of evaluations appeared, as, for 
example, Rutherford and McDermott (1976) and 
Wright and Dixon (1977). Of the many original 
evaluations, the following may be singled out for 
comprehensiveness: Cressey and McDermott (1973), 
Baron, Feeney and Thornton (1973), Ku and Blew 
(1977), Quay and Love (1977), and Palmer and Lewis 
(1980). 

A substantial number of the programs have 
operated as service brokers, in the style of the 
Youth Service Bureau suggested in the guide 
prepared by Norman (1972). But most have provid- 
ed direct service as well as referrals to other agen- 
cies as necessary. Many, perhaps most, diversion 
programs have also been affiliated with units of the 
juvenile justice system (formally or loosely), accep- 
ting referrals exclusively or predominately from the 
particular unit of affiliation. 

During the latter part of the 1970’s and the early 
1980’s, several developments at the national, state 
and local levels have had effects on the juvenile 
diversion movement.? First, there has been a 
markedly increased demand for accountability in 
the use of tax monies. Proposition 13 in California, 
Proposition 22 in Massachusetts, and the domestic 
budget trimming efforts of the Reagan administra- 
tion are obvious examples of this social posture. Sec- 
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ond, substantial concern for the victims of crime 
emerged as a major public issue. The concern has 
taken such operational forms as the spread of pro- 
grams aimed at providing direct services to victims, 
legislation to provide crime victims compensation 
from public funds for losses incurred (according to 
Harland and Lamborn, 1981, five states passed 
compensation laws in 1976 alone), reemphasis on 
restitution by offender to victim for damages, and 
legislation aimed at easing the courtroom tribula- 
tions of rape and other sexual abuse victims. (An in- 
teresting sidelight of this issue is that concurrence 
on the need to do more for crime victims spans the 
political spectrum, from extreme left to extreme 
right—and that cannot be said of many issues.) 

A third and highly significant factor affecting the 
diversion movement in recent years has been the 
hardening of society’s attitude toward offenders 
(both adult and juvenile). That attitude has been 
conditioned by high crime rates, the utter 
savageness of many assaults, the repetitiveness of 
criminal patterns accompanied by research in- 
dicating the difficulties (or hopelessness) of 
rehabilitating certain offender groups, and a per- 
vasive fear of crime. The effects have taken several 
forms, including shifts to determinate from the 
rehabilitative ideal of indeterminate sentencing, 
limitations on plea bargaining, demands for tougher 
sentencing with a higher rate of imprisonment for 
those convicted, and harsher treatment of young of- 
fenders in such forms as criminal trials and life-time 
prison sentences for youths as young as 14 (see, e.g., 
Chapters 478 and 481, Sections 10.00 and 70.05, 
Laws of New York, enacted September, 1978). 

While such attitudinal change in the realm of 
juvenile offenders seems to have been directed sole- 
ly at more serious and, most particularly, violent 
young offenders, there does indeed seem to be a per- 
vasive feeling that the administration of sanctions 
or consequences is appropriate for most, if not all, 
juvenile offenders. In this context it is interesting to 
note that despite the changed attitude toward 
criminal behavior on the part of both adults and 
juveniles, society shows no indication of diminished 
compassion for status offenders nor diminished 
tolerance for a youngster who has committed one, or 


* The occurrence of a strict law enforcement attitude for criminal offenders side-by- 
side with an attitude of tolerance for status offenders is well illustrated in a report of 
the Joint Commission on Juvenile Justice Standards of the Institute of Judicial Ad- 
ministration and the American Bar Association (Flicker, 1977). On the one hand, the 
report recommended a ‘‘just deserts” approach to juvenile criminal offenders with re- 
jection of the traditional rehabilitative, treatment model of the juvenile court, punish- 
ment proportional to seriousness of offense, and determinate sentencing. On the other 
hand, the report recommended removal of status offenders from the jurisdiction of the 
juvenile court. Truants, runaways, disobedient children would fall entirely within the 
corrective domain of the schools, crisis center, and agencies for mental health or family 
counseling. 
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perhaps two, offenses (so long as an offense is not of 
a repugnant nature).’ (See Binder, 1979, for a discus- 
sion of the contrasting attitudes of society toward 
“‘serious’’ and ‘‘minor’’ young offenders.) 

Clearly, any new program with expectations of 
success in the criminal or juvenile justice areas must 
be based on the best theoretical positions available, 
the empirical evidence gleaned from earlier ex- 
periences, and the traditions of justice, ethics, and 
morality established over the years. However, in ad- 
dition, it should reflect in a sensitive way, the 
nonephemeral attitudes of the social group it serves 
(provided these attitudes do not violate the basic 
traditions of justice, ethics, and morality). 

We were motivated by that entire array of factors 
in the development of the new program presented 
below. 


A Program for the 1980’s 


The County of Orange, California, where the new 
program is in operation, participated in the 
establishment of diversion programs at both the 
police and probation levels from the earliest years of 
development following the report of the President’s 
Commission (see, for example, Binder, Green, and 
Newkirk, 1973; and Binder, Monahan, and Newkirk, 
1976). 

The apparent success of diversion in the county 
over subsequent years is indicated in the following 
statement from a background paper prepared by the 
county administrative officer that accompanied a 
letter recommending the new diversionary approach 
to the Board of Supervisors: 

In late 1973, the County was confronted with the difficult 
task of deciding whether to build a second Juvenile Hall. 
Juvenile arrests were climbing and threats by the California 
Youth Authority to “decertify” the Hall for overcrowding 
had occurred on more than one occasion. 

An analysis of the problem concluded that continuation of 
the County’s diversion program together with an expected 
reduction in the growth rate of the age group served by 
Juvenile Hall, would cause detentions in the Hall to level out 
by 1978. The County Administrative Officer recommended, 
and the County adopted, a number of programmatic changes 
to alleviate the overcrowding on a more immediate basis. The 
success of the County’s diversion programs, as well as the 
programmatic changes within the formal system, were con- 
sidered to be responsible for the subsequent drop in the 


average daily population (down 17.5 percent from 1974 to 
1975). 


That letter from the administrative officer was 
motivated primarily by drastic reduction in external 
funding for diversion programs (in particular LEAA 
furs) and by the disbanding in October 1981 of the 
management structure that administered all LEAA 
funds, including those for diversion. 

The time became ideal for planning a new direc- 
tion for diversion. 


A DIVERSIONARY APPROACH 


In March 1982, the Board of Supervisors approv- 
ed implementation of a new county-wide model 
designated the Juvenile Diversion/Non Custody In- 
take Program (JD/NCI Program). The Probation 
Department was assigned responsibilities for in- 
itiating, administering, coordinating, and 
evaluating JD/NCI, but in a non-obstrusive manner 
that would enable the contributing agencies to 
cooperate in accord with their independent 
strengths. Support came from a combination of 
Federal juvenile justice, state, and local general 
funds. The primary goals were to be reduction in the 
number of youths referred to the prosecuting at- 
torney and to the juvenile court, the provision of ser- 
vices for minors where their well-being was in 
jeopardy if such services were not otherwise 
available, and cost-savings as compared with the 
previous manner of delivering diversionary and non- 
custody intake services. 

The county was divided into four regions for pur- 
poses of JD/NCI with an advisory board in each for 
the establishment of policy and broad supervision of 
operations. Each board was responsible for recom- 
mending (to the County Board of Supervisors) the 
community agency in its region to work cooperative- 
ly with probation and the police. The task of attrac- 
ting candidates was accomplished by Requests for 
Proposals (R.F.P.’s); specific recommendations were 
based on analysis of the responses to the R.F.P.’s 
supplemented by oral presentations and interviews. 
Since a single agency was selected to serve two 
regions and one agency was selected in each of the 
other two regions, the ultimate team consisted of 
the Probation Department, police departments, and 
three community agencies. 

The major aspects of service delivery are as 
follows: 

1. A team of deputy probation officers and person- 
nel from the selected community agency are assign- 
ed to each of four regional sites. At each site, the 
probation officers handle noncustody applications 
for petition, supervise youths on informal proba- 
tion, and provide the necessary support services for 
. those activities and the work of community agency 
personnel. These personnel, in turn, provide such 
services as intake assessment, individual and family 
counseling, crisis intervention, the collection of 
restitution and supervision of minors performing 
voluntary service in their communities, alcohol and 
drug-abuse education, job development and career 
counseling, community consultation, and training in 
parenting skills. 

2. The community personnel also spend time in 
various police departments in each region. There, 


they establish and maintain working relationships 
with the police and provide the same array of ser- 
vices to clients referred directly by police as those 
provided to probation referrals at the regional site. 

3. Police officers, probation officers, and com- 
munity personnel meet regularly to discuss 
operating procedures, difficulties in the flow of 
cases and modes of enhancing mutual service 
delivery. 

4. A supervising probation officer has been assign- 
ed to JD/NCI as program administrator. That ad- 
ministrator supports and coordinates the efforts of 
the regional boards, provides linkages of program 
operations with city officials and police chiefs, 
prepares grant applications for continued funding 
and prepares the necessary reports to funding 
sources, is responsible for monitoring all service 
delivery associated with JD/NCI, meets with direc- 
tors of community agencies to facilitate services 
and maintain the cooperative spirit, and provides 
ties between agency staffs and the fiscal and 
research staffs of the Probation Department. 

5. Fees are assessed for services in accord with a 
sliding scale based on ability to pay. In many cases, 
these fees are paid by insurance companies. (An 
analysis of fee-collection in this context and its ef- 
fect on services may be found in Newkirk, 1981.) 

The counseling staffs of the community agencies con- 
sist predominately of licensed clinical psychologists, 
social workers, and marriage and family counselors. 
Well-supervised interns, who are either students 
working for graduate degrees or persons who have 
advanced degrees and are working toward fulfilling 
licensure requirements, are used to supplement the 
efforts of the professional counselors. The approach 
to restitution in the two regions served by a single 
agency is modeled on the method described by 
Shichor and Binder (1981) where community boards 
decide the terms of restitution after referral by the 
police or probation. In the other two regions, a 
restitution specialist establishes the amount or type 
of restitution after conferences with victims, the 
referred youngsters, parents and, where ap- 
propriate, the probation officer. Restitution may be 
in the form of direct reimbursement to the victim for 
an amount judged fair by the restitution board (or 
restitution specialist) or a period of community ser- 
vice. 

Since a primary goal of the program is cost- 
savings via a reduction in the number of youngsters 
processed beyond probation in the juvenile justice 
system, criteria specifying minimum “hardness” 
were established for acceptance as program clients. 
The attempt was to strike a balance between 
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youthful mischievousness that will disappear from 
the behavioral repertoire with no intervention and 
sophisticated criminal behavior that can best be 
handled by the formal elements of the justice 
system. It should be noted, in this context, that 
Palmer and Lewis (1980) recommended that diver- 
sion efforts focus mainly on individuals who were ar- 
rested once prior to the arrest of referral and secon- 
darily on those with two prior arrests. The criteria 
for the current program are as follows: 


A. Minors alleged to come under the provisions of W&I 
Code Section 601, namely: [that is, they are status of- 
fenders] AND under the following conditions: 


1. The minor’s own well being would be placed in 
jeopardy if appropriate intervention services were 
not available; and 

2. The minor has been referred by police, S.A.R.B., 
District level CW&A officers, a Shelter Care 
operator, or Probation intake; and, 

3. There is evidence/knowledge of prior 601 behavior. 


B. Minors alleged to come under the provisions of W&l 
Code, Section 602 in that they have allegedly commit- 
ted a law violation under the following conditions: 


1. The case has been screened and is referred by a 
juvenile detective or disposition officer or by Proba- 
tion intake; and, 

2. The minor has a prior police contact and/or the refer- 


ring source has knowledge of prior law violational 
behavior. 


3. The severity of, or the degree of the minor’s involve- 
ment in, the current offense suggests a greater 
sophistication on the part of the minor than would 
be expected, given the minor’s age and known prior 
record. 

There are referral resources available for those 
youngsters who seemed needy of special services 
but who did not meet requirements. The referral 
resources include counseling personnel supported in 
police budgets or general city budgets. 

In summary, the program seems to follow the best 
features of the tradition of diversion established 
. most forcefully during the final years of the 1960’s 
decade. It provides such alternative services as in- 
dividual and family counseling, job development 
and career counseling, crisis intervention, alcohol 
and drug-abuse education, and community interven- 
tion on behalf of youngsters. In addition, the pro- 
gram is responsive to social changes and expecta- 
tions of the latter 1970’s and beyond, in its emphasis 
on cost-effectiveness, using a team approach to the 
problems of young offenders in place of a more 
fragmented police, probation, and detached com- 
munity approach; in bringing the victim into the pic- 
ture by providing restitution services as adjuncts to 
traditional diversionary methods; in recognizing the 
valid role of sanctions in dealing with young of- 
fenders;* and in aiming at the young offender who 


‘ The importance of sanctioning in community-level handling of young offenders has 
recently been emphasized by Toby (1981). 
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has a problem beyond the norm (such as those 
shown in studies of hidden delinquency) but below 
the level that many (or most) in society consider to 
warrant harsher sanctions. The focus is clearly on 
youths who would otherwise penetrate further into 
the justice system. However, services are maintain- 
ed for runaways, incorrigibles and habitual truants 
whose welfare could be endangered without such 
services. 


Program Evaluation 

The two primary goals of the program are as 
follows: 

1. To reduce the number of noncustody intake 
referrals to the district attorney. (Under California 
law, it is the district attorney who petitions for a 
hearing in juvenile court for a youngster who 
allegedly violated a criminal code.) 

2. To achieve the cost savings implicit in the 
preceding goal without an increase in recidivism. 

Secondary goals are to provide increased em- 
phases on compensation for the victims of crime and 
on appropriate sanctioning of young offenders. 

A quasi-experimental design was used, involving 
comparisons between service delivery under the new 
program and service delivery under the former pro- 
gram during a comparable period the preceding year 
(see Cook and Campbell, 1979). 


Process Assessment 


Table 1 presents a profile of agency clients under 
the new program and also, for comparison purposes, 
under the more fragmented diversion of the 
preceding or baseline year. The pattern does in- 
dicate that the new program is serving the type of 
client intended. Thus, most (52 percent) had prior ar- 
rests, and 71 percent either had prior arrests or were 
referred on the basis of a felony arrest; respective 
figures for the baseline period are 16 percent and 23 
percent. The differences between years in offender 
severity are statistically significant (x?< .01) 

The ‘Other’ category, containing 41 percent of 
the clients during the baseline period, includes self- 
referrals (predominately) and minors referred by 
parents and teachers (none had prior arrests). They 
were mostly youngsters with problems in relation- 
ships rather than youngsters with a high probabili- 
ty of requiring criminal justice expenditures over 
the near or long term. The new program in its at- 
tempt to serve a “‘harder”’ juvenile offender, narrow- 
ed both criteria of acceptability and referral source. 
Thus, the 0 percent entry for “‘Other’’ under the new 
program reflects the hardening effort; appropriate 
cases in that category are now referred to other pro- 


grams. 
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TABLE 1. JUVENILE DIVERSION CLIENT 
CHARACTERISTICS (MONTHLY AVERAGES) 


New 

Baseline Program 

Percent Percent 
Sex _ _N_ of Total N_ of Total 
Male 66 58 88 74 
Female 48 42 31.26 
Age 
15 or younger 81 71 64 54 
16 or older 33-29 55 46 
Client Severity 
Felony, Prior Arrests 4 3.5 20 17 
Misdemeanor, Prior Arrests 34-29 
Status Offense, Prior Arrests 4 3.5 7 6 
Felony, No Prior Arrests 8 7 23 19 


Misdemeanor, No Prior Arrests 30 8626 29 24 


Status Offense, No Prior Arrests 11 10 6 5 
Other 47 41 0 0 
114 nig 


Further indications that the process has produced 

the desired effect of focusing on the more ‘‘criminal- 
ly oriented’”’ youngster may be found in the dif- 
ferences in sex and age distributions between the 2 
years. A final indication lies in the differences in 
referral sources between the years. In the baseline 
year, 41 percent were referred by sources having no 
direct ties with the criminal justice system, 59 per- 
cent were referred by sources with such ties (such as 
school attendance officers) or criminal justice per- 
sonnel (primarily the police), and 0 percent came in 
conjunction with overall supervision under informal 
probation. Comy-* able figures for the new program 
year are, respectively, 0 percent, 57 percent, and 43 
percent. 
_ A concluding point is worth making to the effect 
that the differences noted in overall client 
characteristics between periods is also in evidence 
when only referrals from criminal justice personnel 
and criminal justice related officials are considered. 
For example, within that category, almost twice as 
many youngsters either had prior arrests or were 
referred on the basis of a felony arrest during the 
new period as compared with the baseline period (71 
percent vs. 39 percent). 


We turn now to the characteristics of service 
delivery. Sixty-eight percent of new program clients 
received counseling services and 47 percent were 
seen by restitution specialists. Clients were seen for 
an average of about six hours in counseling, and an 
average of about three hours were devoted to each 
restitution case. About 40 percent of the restitution 
clients repaid victims an average of $177; the re- 
maining clients performed community work to 
satisfy restitution requirements. That the process is 
in accord with the goals set for the program is in- 
dicated by comparison with the baseline year when 
only 5 percent of clients received restitution ser- 
vices. Further, only half of that group actually paid 
victims (the other half did community service), with 
payments averaging per minor only $67. 

As a last issue in the process of service delivery, it 
is possible to compare clients in the new program 
who were referred as part of informal probation and 
those referred from criminal justice sources on other 
bases. The two groups differ in the percentage that 
received counseling services—41 percent for infor- 
mal probation clients versus 58 percent for criminal 
justice referrals—and percentage that were assigned 
for restitution management—66 percent for those 
on informal probation versus 33 percent for the 
others. 


Impact Assessment 


A primary goal of the program was to reduce the 
proportion of noncustody intake cases referred by 
probation to the district attorney for petitioning. 
Table 2 presents a comparison of dispositions by 
noncustody intake officers between baseline and 
new program periods. The reduction in number of 
cases referred to the district attorney between years 
is sizeable numerically and statistically significant 
(x?< .05). Considering both that the reduction in 
referrals to the district attorney is almost equal to 
the increase in assignment to informal supervision 


TABLE 2. DISPOSITIONS BY PROBATION 
(NONCUSTODY INTAKE) (MONTHLY AVERAGES) 


Baseline New Program 
Dispositional Percent Percent 
Category _N_ of Total N_ of Total 
Dismiss 141 34 126 36 
Informal Supervision 42 10 90 25 
Refer to D.A. 234 56 140 39 


417 356 


. 

- 

= 
2 


10 


and that 52 percent of those in informal supervision 
during the new year received diversion services 
(compared with 0 percent the prior year), it does 
seem that the new program has had considerable im- 
pact on that level of disposition. 

It is important to note that the decrease in percen- 
tage referred to the district attorney at NCI came in 
the context of an increase in offender severity be- 
tween periods (see Table 1). In addition to that 
percentage decrease in referrals, Table 2 shows a 
decrease in the absolute number of youngsters 
evaluated at NCI (417-356=61 per month). To 
demonstrate the effect of new pre-NCI diversion ser- 
vices in producing that reduction, we proceeded as 
follows. 

We computed the relative frequency that a 
youngster of a given severity category was diverted 
by the police rather than referred to probation dur- 
ing the baseline period. Each relative frequency was 
then used as an estimate of the probability that a 
youngster (of a given severity category) would be 
diverted during the new program year if the former 
service delivery model had still been in effect. Each 
probability was then multiplied by the pool of 
youngsters available for diversion in the new year to 
obtain an estimate, for each severity category, of 
the number that would have been diverted if the 
former program had remained in effect. These 
results are shown in Table 3. It is clear that the 
greatest effect of pre-NCI diversion (at the police 
level) occurred with youngsters more likely to be 
referred to the district attorney if they had gone on 
to probation intake. 

We turn now to consideration of the effects of the 
new program on recidivism. A simple comparison of 
recidivism rates under baseline and new program 
conditions is not too useful since there was a marked 
change in “‘hardness’”’ of clients served between 
years. Instead, to achieve some comparability in of- 


TABLE 3. EFFECTS OF PRE-NCI DIVERSION SERVICES 
(MONTHLY AVERAGES) 


Actually Estimated 
Diverted Number Increase 
Offender Severity New From _ in Pre-NCI 
Category Program Baseline Diversion 


Felony, Prior Arrests 9 4 5 
Misdemenor, Prior Arrests 27 16 11 
Felony, No Prior Arrests 16 10 6 


Misdemeanor, No 
Prior Arrests 37 44 -7 


Status Offense 17 17 0 
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fense characteristics, a sample of youngsters was 
chosen from the earlier year who had roughly the 
same distribution over severity groupings as new 
program clients. The two distributions are shown in 
Table 4. 


TABLE 4. CURRENT OFFENSE/PRIOR ARREST 
PATTERNS OF COMPARISON SAMPLES 


Severity Group Baseline Year New Program 
Felony, Prior Arrests 16 19 
Misdemeanor, Prior Arrests 28 32 
Felony, No Prior Arrests 23 22 


Misdemeanor, No 
Prior Arrests 33 27 


The measure of recidivism that was chosen 
(primarily on the grounds of availability and 
reliability of the data) was subsequent referral to 
probation with an application for petition. The time 
period was 6 months from the point of case disposi- 
tion. The recidivism rate is 19 percent for the earlier 
sample and 16 percent for the new sample. Clearly, 
the desired goal of cost savings with the new pro- 
gram was not attained at the expense of increased 
criminal behavior. 

Summary and Conclusions 

During the earliest days of the modern diversion - 
movement, the overwhelming emphasis was on 
removing youngsters from paths of progression in 
the juvenile justice system, preferably as close to in- 
itial entry as possible. The emphasis resulted 
primarily from the relative dominance during that 
era of labeling theory in sociological criminology. 
Those early years, too, were part of an era when 
Federal and state governments and the general 
public focused more on the human gains than on the 
costs of social programs. 

Over later years, a number of changes occurred in 
professional, governmental, and public thinking 
regarding social programs, generally, and diversion 
programs, particularly. There was vastly increased 
demand for restraint in expenditures for these pro- 
grams. There was a decrease in the hope of 
rehabilitating the more serious offender and an in- 
crease in a desire for ‘‘just deserts.” And concern for 
the victims of criminal behavior came to the fore as 
a major social issue. Despite those changes, there re- 
mained an interest in providing whatever counsel- 
ing help is required to guide youngsters and their 
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families into life styles that lower the probability of 
future crime. 

In the realm of theoretical motivation for diver- 
sion, labeling passed out of popularity among 
sociologists. Concomitantly, much of the early sup- 
port coming from sociologists for juvenile diversion 
has vanished (see Binder and Geis, 1984). 

While the present program had its roots in the ear- 
ly phase of development of juvenile diversion, recent 
alterations in modes of service delivery have been in 
directions that are concordant with social changes. 
In accord with the demands for economy, the focus 
of attention has been on a more serious juvenile of- 
fender in a coordinated approach involving the 
police, probation, and community agencies. In ac- 
cord with increasing concern for victims and a desire 
for consequences when there has been criminal 
behavior, a comprehensive restitution program was 
instituted that required community service and/or 
the reimbursement of victims of the criminal 
behavior. However, family counseling, employment 
counseling, coordination of counseling activities 
with school programs, and similar traditional diver- 
sionary efforts continue as components of the broad 
approach. 

In particular, during the baseline period only 5 
percent of clients were involved in restitution, while 
in the new program 47 percent were assigned to 
restitution. Diversion resources seem now to be 
more focused on youths who would otherwise be ex- 
pected to penetrate the juvenile justice system, into 
and beyond probation intake. Prior to implementa- 
tion of the new program, 41 percent of total diver- 
sion clients were referred by noncriminal justice 
sources for personal problems that are not included 
in the codes of the justice system. In the new pro- 
grams, no clients were referred by noncriminal 
justice sources and 71 percent of clients had a 
felony-level referral offense or prior arrests. 

Finally, the evaluative data support the conclu- 
sion that, in addition to direct gains for victims and 
young offenders, the program reduced the propor- 
‘tion of probation intake cases referred to the district 
attorney. During the baseline year, 56 percent of 
total cases processed by probation officers were 
referred to the district attorney; the figure for the 
new year is 39 percent. Moreover, youths served by 
the new program were found to have no higher 
recidivism rates (in terms of subsequent applica- 
tions for petition) than youths of comparable severi- 
ty handled during the earlier year. 
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Home As Prison: The Use of House Arrest 


By RONALD P. CORBETT, JR. AND ELLSWORTH A. L. FERSCH* 


jor crisis in the correctional field for at least 

the last few years. The topic has dominated 
yearly budgetary discussions between legislative 
bodies and correctional administrators.' It has 
preempted consideration for growth in governmen- 
tal expenditures in other areas, as elected officials 
ponder their means of meeting the one problem 
alone. Beleaguered administrators have more 
recently taken to public, media-directed warnings 
about the explosive potential as prison and jail 
populations continue swell considerably past 
capacity.? The urgency of the problem has been 
recognized at the highest level as well. President 
Reagan’s Task Force on Violent Crime, in its 
published report of September 1982, proclaimed the 
following: ‘The problem of available bed space in 
our state prisons is the single most significant 
criminal justice issue in the country today.’” In the 
state of Massachusetts, Governor Dukakis’ Anti- 
Crime Council has already established relief to over- 
crowded prisons and jails as its top priority.‘ 

Why the clamor? Partly, it is an expression of con- 
cern for the conditions in which most inmates live. 
The Federal Court System has been inundated with 
prisoner law suits claiming violation of the eighth 
amendment protection against cruel and unusual 
punishment, and courts—in some cases—have 
responded by ordering some states, under penalty of 
contempt proceedings, to improve conditions.‘ 
Those states’ executives who may have trouble 
mustering sympathy for inmates sleeping next to 
boilers or sharing 5 by 8 cells with others will usual- 
ly respond to a direct court order. Failing to comply 
could threaten their tenure or budget. 

Secondly, and more importantly, the issue is not a 
temporary or stabilized one. Statistical projections 
for growing censuses at prisons have consistently 
been exceeded in reality. For example, in 1979, the 
then governor of New York, Hugh Carey, projected 
that the state would need 4,000 new prison cells by 
‘1986. That projection was surpassed in 1981. Dur- 


P RISON OVERCROWDING has been a ma- 
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ing his first month in office, in January 1983, Gover- 
nor Cuomo’s projections for new cells needed within 
12 months was reached in four.* As judges show no 
inclination to move away from sentencing patterns 
that have grown stiffer since the mid-1970’s, 
today’s overwhelming problem will take on 
catastrophic proportions soon. 

Much of the answer to the question as now posed 


must come in the form of new prison construction. 


Though this is inevitable, it raises enormous dif- 
ficulties on many fronts for state executives. First, 
any significant new construction is immensely ex- 
pensive.’ The 8,800 new cells that Governor Cuomo 
claims are needed will come at a cost of $700 million 
and will absorb most of any foreseeable growth in 
state expenditures.’ Secondly, the public is ex- 
ceedingly fickle about such proposals. Anxious to 
see more serious criminals locked up, the public re- 
mains uninterested in publicly subsidized bond 
issues for construction and positively adamant on 
the point that prisons, however funded, shall not be 
placed near anyone’s home. This creates, to put it 
mildly, a dilemma for public officials who would like 
to think that the problem is solvable. 

In an attempt to deal with the dilemma, we argue 
for increased attention to alternatives to incarcera- 
tion. Within those alternatives, traditional options 
now coexist with some of a newer vintage. 


Alternatives to Incarceration 
Prisons have never been the answer for the over- 


whelming majority of offenders. Rather, most of- 


fenders are never incarcerated. Most offenders are 
viewed as needing something less than incarcera- 


1 Robert Gangi, ‘Never Enough Prisons,” New York Times, August 6, 1983, p. 
A25. 

2 “Prison Overcrowding,” Criminal Justice Newsletter, fall promotional circular, 
1984, p. 1. 

3 Report to the President of the United States on Violent Crime, Department of 
Justice, Washington, D.C., 1982. 

* Phone conversations with support staff, Governor Dukakis’ Anti-Crime Council, 
Summer 1983. 

5 “Prison Overcrowding,” Criminal Justice Newsletter. Fall promotional circular, 
1984, p. 1. 

® Robert Gangi, “Never Enough Prisons,” New York Times, August 6, 1983, p. 
A25. 

7 William G. Blair, “Inmate Cost is Put at $40,000 a Year,” New York Times, 
December 27, 1984, p. 1. 

® Robert Gangi, ‘‘Never Enough Prisons,” New York Times, August 6, 1983, p. 
A25. 
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tion.* Society has decided it does not want to bear 
the cost of incarcerating vast numbers of people.’ 
There have, therefore, been a number of alternatives 
to incarceration. 

The three most prominent alternatives are the 
standard punishments inflicted on offenders by the 
criminal justice system: fines, probation, and 
suspended sentences. Each of these three is a 
punishment, and each of these is an alternative to 
incarceration. 

Fines benefit the community, suggest to the of- 
fender the financial consequences of acts, and pre- 
vent the community from having to pay for the 
housing and upkeep of the offender. 

Probation is widely used and the most common 
alternative to incarceration." It requires the of- 
fender to exercise care in daily activities but is not 
as clear in its message as is a suspended sentence. A 
sentence to an institution that is imposed then 
suspended implies a clear warning that further an- 
tisocial behavior will result in incarceration. 

Aside from these cemmonly used sanctions which 
are alternatives to incarceration, a number of others 
are currently employed and gaining favor in the 
criminal justice system. 

One of these is restitution. The offender is re- 
quired to make the victim whole by paying money, 
performing service, or fulfilling some combination of 
the two. The underlying theory of restitution sug- 
gests that neither the victim nor the insurance com- 
pany should have to suffer as a result of an 
offender’s wrongdoing and that the offender will be 
deterred from future antisocial behavior, and other 
potential offenders will be deterred when they 
realize the cost to them of the wrongdoing. Restitu- 
tion programs have been widely heralded as signifi- 
cant improvements in dispositions in the criminal 
justice system. 

Another alternative to incarceration has been 
community service. While neither the victim nor the 
insurance company is made whole by community 
service, two purposes are accomplished by imposing 
this sanction as an alternative to incarceration: 
first, the offender is required to contribute overtime 


* Board of Directors, National Council on Crime and Delinquency, “The Nor- 
dangerous Offender Should Not Be Imprisoned,” Crime and Delinquency, October 
1975, pp. 315-322. 

+ Milton G. Rector, “The Extravagance of Imprisonment,” Crime and Delinquency, 
October 1975, pp. 323-330. 

11 Sol Rubin, “Probation or Prison: Applying the Principle of the Least Restrictive 


5, 1968, pp. 99-104. 
* Graeme Newman. Just and Painful: A Case for the Corporal Punishment of 
Criminals. New York: Macmillan, 1983. 


to the betterment of the community (through clean- 
ing playgrounds, helping with youth activities, 
working in city offices, and so forth) and second, the 
offender is encouraged to participate in constructive 
rather than destructive activity. Both the communi- 
ty and the offender are said to benefit from com- 
munity services. 

Still another alternative to incarceration has been 
prerelease programs. While these follow incarcera- 
tion they nevertheless shorten the duration of in- 
carceration and provide a transitional stage between 
incarceration and freedom. They may consist of 
halfway house living arrangements, supervised 
work situations, and the like. Their use has been in- 
creasing in response to criticism of the process of 
simply releasing incarcerated offenders when their 
time is up. 

A related alternative to incarceration for 
prisoners has been early parole. Often necessitated 
by overcrowded conditions in prisons, this program 
has sometimes been planned and sometimes unplan- 
ned. It is unplanned when prisons have become over- 
crowded and the arrival of new prisoners has re- 
quired that prisoners already there be removed or 
that the new prisoners not be accepted, if that is 
possible. On the other hand, early parole is planned 
when there is a general effort to reduce the prison 
population for theoretical or practical reasons. ' 

Another alternative to incarceration has been 
recently and widely discussed and has taken a 
number of different forms. Most frequently referred 
to as ‘Intensive Probation Supervision’’ this alter- 
native involves the close monitoring of the activities 
and whereabouts of offenders thought to be good 
candidates for incarceration but diverted to the IPS 
programs as a “‘last chance.”” A number of forms of 
monitoring have been suggested. In Massachusetts, 
the MENTOR program has provided one supervis- 
ing adult for one juvenile offender, and that offender 
is never to leave the sight or home of the supervisor 
without the supervisor’s permission and continuing 
supervision. Another suggestion has been that of 
electronic monitoring wherein the offender carries a 
device which can be connected with a central 
monitoring station so that the offender’s 
whereabouts can always be known." Electronic 
technology has accelerated the calls for such alter- 
natives to incarceration. Opponents of such alter- 
natives have used the new technology to sound war- 
nings about the potential misuse of such techniques. 

Still another suggestion for an alternative to in- 
carceration has been the advocacy of corporal 
punishment, primarily the use of electric shocks, in 
the criminal justice system." 


Alternative,” Crime and Delinquency, October 1975, pp. 331-347. 
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All of these alternatives to incarceration have 
focused on two different aspects: the savings to the 
public through the lessened cost of the alternative 
compared with the cost of incarceration; and the 
benefit to the offender of not being in- 
carcerated—the assumption being commonly held 
that incarceration makes a troubled, or bad, in- 
dividual much worse. 

Yet, all these alternatives to incarceration have 
also had their limitations. All put the public at risk, 
for obviously—except under the closest supervi- 
sion—the offender is free, unless incarcerated, to act 
antisocially in the community at large. The public 
safety is in jeopardy under all alternatives to in- 
carceration—though in greater jeopardy in some 
situations naturally than in others. 

Further, while the cost of these alternatives is less 
than incarceration, the cost of some can be quite 
large nonetheless. For example, prerelease pro- 
grams often provide housing, counselors, skills 
training, and other adjunctive services and can be 
quite expensive. 

Even community service requires individuals to 
monitor the work of the offender and, in some in- 
stances, to help pay the offender at least a small fee 
for the work done. 

Beyond the limitations of these alternatives in 
terms of lowered public safety and heightened cost, 
there is the problem of the large numbers of of- 
fenders to be serviced. With increasing calls for in- 
carceration of offenders, or at the least meaningful 
punishment of offenders, there are more offenders 
than can be served by well-devised and well-run pro- 
grams. Obviously, vast numbers of offenders can be 
served by a probation program that does nothing; 
but any program that is going to deal with offenders 
in a meaningful way must be adequately staffed and 
funded. The number of offenders makes this dif- 
ficult at best. 

Because there are so many alternatives to in- 
carceration currently employed, because there are so 
many calls for more alternatives, and because of the 
limitations of those alternatives currently employed, 
‘it seems likely that a significant number of prison- 
bound offenders will be diverted to the community 
only if sentencing judges and an observant public can 
be reasonably assured that the peril to the public will 
not be greatly magnified. This will be difficult to prove. 


14 Board of Directors, National Council on Crime and Delinquency. “The Non- 
dangerous Offender Should Not Be Imprisoned,” Crime and Delinquency,October’ 
1975, pp. 315-322. 

18 Milton G. Rector, “The Extravagance of Imprisonment,” Crime and 
Delinquency, October 1975, pp. 323-330. 


Almost all current proposals, even though they 
may be eminently reasonable, are unlikely to capture 
the public’s sympathy and support since they simply 
appear too soft. Intensive probaiton is, after all, still 
probation, and community restitution without ac- 
companying incarceration may seem like buying 
one’s freedom at the public’s peril. Imprisonment is 
reassuring to the public primarily through its 
restraining capacity. The criminal is no longer at 
large. Alternative proposals will have to offer 
something of the same kind of assurance, _ 

In this article we set forth a proposal which does of- 
fer that kind of assurance. We propose the establish- 
ment of a cost effective, publicly safe, genuine alter- 
native to incarceration: house arrest. 


House Arrest 


We propose the use of ‘“‘house arrest” as an alter- 
native punishment for those we think of as nonviolent 
middle-range offenders. Most, if not all, seriously 
violent offenders will and should continue to be in- 
carcerated. So will the most predatory property of- 
fenders. But of those offenders currently imprisoned, 
or of those for whom imprisonment is currently 
sought, there is, we believe, a percentage who could 
be handled effectively in the community, in a just 
manner, and to the public’s satisfaction.", 

In defining house arrest, it must be recognized that 
the term has negative connotations. It is used mainly 
in diplomatic circles and is associated with those who 
come to be known internationally as political 
prisoners. Galileo was one such victim of house ar- 
rest. He was confined to his home by contemporary 
authorities for his heretical suggestion that the earth 
revolved around the sun, which was contrary 
established church doctrine. 

Two more recent cases are Andrei Sakharov, Rus- 
sian physicist, confined to an apartment in Gorky 
for what the government perceives as antistate ac- 
tivities, and Jacobo Timmerman who underwent a 
similar ordeal in Argentina for publishing dissident 
views in the newspaper of which he was the editor. 
These practices are abhorrent and the use of house 
arrest was an abuse in each case. But, these impor- 
tant reservations aside, we believe the mechanics of 
this practice have some use under less controversial 
circumstances. 

A criminal sentence can serve many purposes. 
One common purpose for imprisonment is in- 
capacitation—that is, making further crime impossi- 
ble by immobilizing the offender. For some of- 
fenders, this can only be done through the medium 
of steel bars. But for otiers, the principle of in- 
capacitation can be served, though iess completely, 
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while allowing the offender to remain in the com- 
munity. 

If a judge, at the point of sentencing , is persuaded 
that because of the gravity of the crime committed 
and the need to protect the public, a particular of- 
fender must be incapacitated, he could first consider 
whether this could be done by confining that of- 
fender to his own residence. At its most stringent, 
house arrest could mean that movement outside the 
home, except for travel with a law enforcement of- 
ficer or except with specific prior approval of the 
court, would be prohibited. For those offenders who 
were employed at the time of their conviction, the 
judge could consider whether travel to and from the 
place of employment would be allowed. Medical ap- 
pointments that were critical, court approved atten- 
dance at therapeutic programs, and religious obser- 
vance would be examples of other kinds of exemp- 
tions, At all other times, the offender would be re- 
quired to be at home. And this would be monitored. 

The responsibility for checking compliance with 
the court’s order would be given to surveillance pro- 
bation officers who would have special, reduced 
caseloads of house arrestees. They would be respon- 
sible for daily, random checks by phone and in per- 
son. There would be no predictability to the checks, 
no specified interval between checks, and no part of 
a 24-hour day that would be off limits. Such a truly 
random system would, we maintain, uncover scof- 
flaws very quickly. A violation of the court order 
would result in return to court and, in most cases, 
imprisonment. 

Foremost among the advantages of such a pro- 
posal would be the cost saving. Assuming the of- 
ficers in charge had a limit of 10 cases to monitor, 
building in a pay differential for what would clearly 
be an irregular schedule of hours, the cost per of- 
fender on an annual basis might well be $2,500 as 
compared to an average of 10 times that amount for 
a year of imprisonment. 

There would also be indirect savings. Offenders 
with families would continue to support them and 
the state would therefore not incur welfare costs. 
The state would realize the usual tax revenues. The 
contaminating effect that prison is sometimes said 
to have on some offenders would be avoided. The 
salutary effect of contact with family and some com- 
munity affiliations would remain unbroken. 

But there are limitations to the proposal as well. 
Public protection cannot be as guaranteed as with 
imprisonment. Some offenders will try to beat the 
system by taking calculated risks or by trying to 
“‘con” the officer through various means, and some 
will succeed, though we think not many. The risk of 
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detection is too great, with multiple daily checks 
which are not predictable in any way, and the conse- 
quences too severe. We think most offenders will be 
most cautious and obliging. Further, this plan could 
be tightened if experience showed it should be. 
Nevetheless, it surely does not promise to deliver all 
that a prison can in terms of guaranteed public safe- 
ty. It does presuppose that the risk is more than off- 
set by the above-mentioned advantages, for a cer- 
tain population of offenders. 

Perhaps offenders will run criminal operations 
from their homes. This is something that the 
surveillance officer would have to be alert for. Some 
families might object to their homes being used in 
this fashion. And their approval would be a nec- 
essary condition for this alternative. 

But house arrest need not be a unitary concept. 
Variations could be built into the punishment to 
deal effectively with different offenses and of- 
fenders. What follows is a description of three dif- 
ferent uses of house arrest. 


Sample Cases 

Three sample cases will demonstrate the tech- 
nique of house arrest, the types of cases with which 
it will work, and the effectiveness of it. 

Case 1: Chronic property offender. The first case 
involves a multiple car thief. D is an 18-year-old 
young man who lives in a lower class neighborhood 
in the inner city. He has a steady job as an auto 
mechanic, lives with his family—mother, two 
brothers, and a sister—in a small apartment and 
usually steals cars for the excitement of driving 
them. He has already been fined and put on proba- 
tion; as he continues to steal cars, he becomes more 
likely to be incarcerated. As an alternative we sug- 
gest his confinement to his house under house ar- 
rest. Except for leaving his house to go to his job 
and returning to his house from his job, he would be 
confined to his house. This would prevent his steal- 
ing cars for excitement. The circumstances surroun- 
ding his going to and coming from work could be ar- 
ranged in such a fashion that he would not steal cars 
then. 

A variation on Case 1 would be the chronic break- 
ing and entering offender. C is an 18-year-old young 
man who lives in a lower class neighborhood in the 
inner city. He has no job, lives with his mother and 
one sister, and usually breaks and enters to get 
money to pay for his drugs and general living ex- 
penses. He has already been fined and put on proba- 
tion; as he continues to break and enter, he becomes 
more likely to be incarcerated. As an alternative, we 
suggest his confinement to his house under house 
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arrest. Except for his leaving his house to go look 
for work, he would be confined to his house. And 
because of the circumstances he would have to be 
monitored while going to look for work. This would 
prevent his breaking and entering while looking for 
work. 

Case 2. Murderer. J is a 48-year-old woman who 
was involved with a 60-year-old single man who then 
became involved with a 27-year-old divorced 
woman. Jealous and enraged, J shot her lover dur- 
ing a violent argument and killed him. A first-time 
offender convicted of a serious offense, J would 
otherwise be incarcerated for the offense. J has been 
an effective librarian and has lived alone in her own 
house. Under our suggestion, J would be placed 
under house arrest. The benefits would be clear: 
There would be minimal cost to the state, she would 
have her liberty restricted, and there would be no 
threat to the public safety. Her only travel outside 
her house would be to her job as librarian; and on 
any vacations from her work she would be confined 
to her house. Were she to have shot a library patron 
rather than her lover, she would have been placed 
under total house arrest so that she could not travel 
outside her house. Incarceration for her would cost 
the taxpayers a large amount and would add to the 
overcrowding of facilities. 

Case 3. Drunk driver.O is a 38-year-old man who 
was arrested for drunk driving, as his first (perhaps 
second) offense. He is an erratically employed 
carpenter who at the time of the arrest was 
employed on a project which would last for some 
months. Rather than incarcerating him, placing him 
under house arrest would prevent his driving drunk, 
would reduce the expense to the taxpayer, and 
would restrict his liberty sufficiently to indicate 
punishment for his offense. His only movement, 
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monitored appropriately, would be to and from his 
job, while working, and to and from Alcoholics 
Anonymous meetings. 

All three of these cases are the kind for which our 
suggestion of house arrest is appropriate. In all 
three cases, the offender is denied liberty, the tax- 
payer is saved money, and the monitoring of the 
system insures that individuals follow the re- 
quirements of house arrest—or are immediately in- 
carcerated. Those who do not live up to their house 
arrest requirements are incarcerated; for the many 
who will live up to their requirements, house arrest 
provides a reasonable solution to many of the pro- 
blems confronting the criminal justice system to- 
day. It balances the offender’s right to liberty with 
the public’s right to safety and considers the cost to 
society of various responses to antisocial conduct. 


Conclusion 
There has been some program experience which, 
in general, lends empirical support to our proposal. 
States such as Florida, California, and Illinois have 
implemented, on an experimental basis, programs 
which allow inmates to serve at least a portion of a 
jail sentence at home under probation supervision. 
Officials report that these programs have been 
reasonably successful provided subjects are screen- 
ed carefully and closely monitored.’ 1%, 
Further, the many experiments in intensive pro- 
bation supervision currently underway—in New 
York, Georgia, and Massachusetts, for ex- 
ample—could easily incorporate aspects of a house 
arrest approach. Continued experimentation, along 
with rigorous research followup, is necessary. 
House arrest may yet be found to be a humane, 
cost-effective way out of the looming, and potential- 
ly catastrophic, prison overcrowding crisis. 
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Forgotten People: Elderly Inmates 


By GENNARC F. VITO and DEBORAH G. WILSON* | 


words “‘crime”’ and “‘criminal,”’ a stereotypic 

image of a young, male offender develops. 
Crime in our society is viewed as-a “young man’s 
game.” In 1982, 53.1 percent of all individuals ar- 
rested for the F.B.I.’s Uniform Crime Reports In- 
dex Crimes were under 19 years of age and 75 per- 
cent were under 25 years of age. These data support 
the contention that street crimes are the province of 
the young. 

Similarly, when the words ‘‘crime’’ and “elderly” 
are used in combination, the word ‘“‘victim’’ seems 
to logically follow. This thought process, however, 
overlooks the fact that, while elderly victimization 
constitutes a serious problem, the elderly can and do 
function as a criminal group. As the Newmans have 
written (1982:1), America is clearly ‘‘greying,” and 
as the population moves toward a society of middle- 
aged and elderly persons, a new breed of criminal is 
drawing attention: the elderly offender. 

Prior research suggests that the numbers of elder- 
ly offenders are increasing. For example, in their ex- 
amination of arrest patterns contained in the Uni- 
form Crime Reports, Shichor and Kobrin (1978) 
found that arrests of elderly persons (55 and over) 
for Index Crimes increased by 224 percent—a rate 
substantially higher than the overall increase of 43 
percent for the general population. Similarly, an ex- 
amination of the change in arrests for Index Crimes 
per 100,000 for the elderly (55 years of age and older) 
from 1970 to 1980 reflect increases of from 77 to 89 
percent. This rate represents the largest percent 
change for any age group. 

Eventually, elderly offenders can become elderly 
inmates. In 1974, elderly inmates (50 years and 
older) constituted 8 percent of the total national 
state prison population (U.S. Department of Jus- 
tice, 1979: 46-47). This translates into 8,354 in- 
dividuals 50 years and older who were incarcerated 
in state facilities. While more current statistics are 
not available, it seems safe to conclude that given 
the increases in the number of elderly offenders, the 
numbers—if not the proportion—of elderly inmates 
in state correctional facilities have increased and 
will continue to do so. Elderly inmates, then, will 
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come to be an increasingly prominent institutional 
constituency and a group with potential special 
needs which must be addressed. 

This article seeks to accomplish three goals: 1) to 
identify the special needs and problems of elderly in- 
mates, 2) to show how this group of inmates and its 
special needs and problems will continue to grow, 
and 3) to explore strategies and propose options for 
confronting the existing and growing special need: 
posed by the elderly inmate group. It is hoped that 
this information can then be utilized to take proac- 
tive measures to resolve the current and pending 
special needs of elderly inmates. 


The Elderly in Prison 


The problems and special needs of elderly inmates 
can be categorized into five groups: 1) adjustment to 
imprisonment, 2) vulnerability to victimization, 3) 
adaptation to physical conditions, 4) lack of suitable 
programs, and 5) diversity of the aaa inmate 
population. 


Adjustment to 

Prior research suggest that while older inmates 
may be better adjusted and less disruptive in the in- 
stitution, many appear to have psychological and 
emotional characteristics which suggest that they 
have institutional adjustment problems which are 
not being met. Wolfgang (1964a, b), Mabli, et al. 
(1979), and Flanagan (1983) agree that older inmates 
are better adjusted and are less of a problem for cor- 
rectional administrators (as measured by rates of 
misconduct) than younger inmates. In fact, both 
Mabli, et al. and Wolfgang suggest age mixing as a 
possible form of control within the institution. 
Similarly, Teller and Howell (1981) found older 
prisoners to be better adjusted than younger of- 
fenders: less socially deviant, impulsive, and hostile. 
This was especially ture of older prisoners who were 
first incarcerated at a young age. In fact, Wiegand 
and Burger (1979) suggest that prison officials often 
do not encourage elderly inmates to leave because of 
the “‘quietening effect’”’ they have on an institution. 

In a study of the involvement of older inmates in 
the activities of various social institutions, Reed 
and Glamser (1979) found little difference between 
elderly inmates and elderly civilians. Elderly in- 
mates, like their ‘‘freeworld’’ counterparts, found 
religion to be more important as they aged, engaged 
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in more prayer and bible reading as they grew older, 
were more interested in politics, and paid more at- 
tegtion to the media than did younger individuals. 
dditionally, the elderly inmates, though not likely 
to have friendships based on trust, did participate in 
organizations in the institution. Most (15 out of 19) 
reported that they felt younger than their counter- 
perts on the outside. Reed and Glamser felt that 
tpis was because “‘much of what is viewed as part of 
tke normal aging does not take place in the prison- 
setting...the elderly inmates were not exposed to 
heavy industry, hard labor, or heavy drinking. They 
eat well, rest often, and have ready access to medical 
care.” Many of the problems faced by the elderly, 
such as: access to transportation, proximity to 
others, a need to decrease activities as the environ- 
went becomes more of a challenge, the identity 
grisis caused by retirement, loss of status and social 

evaluation, as well as social cues to remind them of 
their chronological age, are absent in the institu- 
tional setting. As a result, the sociopsychological ef- 
fects of aging may not be felt. 

While these studies describe elderly inmates as 
well-adjusted inmates who live quietly and “do their 
time with little notoriety,” other studies paint quite 
¢ different picture. Panton (1977), in an analysis of 
the Minnesota Multiphasic Personality Inventory 
scores of elderly inmates in North Carolina, found 
less psychopathy but more anxiety, despondency, 
j ity, and inadequacy among older inmates. 
yeletive to a baseline of randomly selected inmates. 
He also reported that older prisoners are more 
demanding, self-centered, and naive, though less 
postile toward authority, than younger inmates. 

Other researchers have reported similar findings 
which suggest that in prison the older inmate is 
dependent, frightened, and depressed (Gillespie and 
Galliher, 1972; Bergman and Amir, 1973; Rodstein, 
1975; Krajick, 1979). Additionally, older inmates 
gre often mocked and given little status recognition 
by other inmates (Bergman and Amir, 1973). 


Potential for Victimization 
Krajick (1979) and Weigand and Burger (1979) 
- report that victimization and fear of victimization 
by younger, stronger inmates is a serious problem 
for elderly inmates. Additionally, due to their social 
security status, elderly inmates possess resources 
which their younger cellmates do not—a fact which 


' Editor’s note: The Social Security Amendments of 1983, Public Law 98-21, Title 
III §339(b), 97 Stat. 134 amended the Social Security Act and required the suspension 
of benefits to convicted felons while they are incarcerated. The new provisions are 
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is well recognized by the predatory element on the 
inside.’ Thus, while elderly inmates do not typically 
represent a security risk, the protection of such in- 
mates can present a vexing problem for admin- 
istrators. 


Physical Conditions 
Even the physical conditions and structure of the 
institutions create problems for the elderly inmates. 
Prisons were not designed with the elderly in mind. 
Steel and cement make a structure cold and damp, 
and the stairs present in most facilities may be a 
probicm. Typically, most elderly inmates find living 
in close quariers with younger offenders a strain 
(Krajick, 1979: 38): 
Younger guys, they be ripping up and down the hall, rac- 
ing. You better stand aside or get out of the way, or you be 
sure to get run over .... I admit to God I done wrong, but tell 
pr ma 67 year old man need to be cooped up in a place like 
Most prison programs were designed for younger 
offenders and often exclude the elderly. As Wiegand 
and Burger (1979: 49-50) have indicated, there are 
two forms of bias at work. First, there is the idea 
that ‘‘you can’t teach an old dog new tricks.” Elder- 
ly offenders are viewed as past their prime and as 
unpromising candidates for long-term improve- 
ment. Second, the ‘‘squeaky wheel’’ syndrome is 
also in operation. Most elderly inmates do their time 
with little notoriety, do not call attention to 
themselves, and as a result, they can have a calming 
effect on the institution. In fact, one expert cited by 
Krajick (1979: 35) believes that elderly offenders are 
“‘very select and prized inmates’’ who constitute 
“‘good insurance against future Atticas.”’ For this 
reason there is a tendency for administrators either 
to ignore them or to set “nursing home prison” 
facilities which tend to segregate and isolate the 
elderly inmates. Third, there is a motivational prob- 
lem also functioning as an obstacle to the forma- © 
tion of meaningful programs. Elderly inmates may 
not be physically able to take part in work or exer- 
cise programs. They often lack the spirit to take up 
other pursuits even when they could obviously 
benefit from them. For example, Table 1 reveals 
that the majority of elderly inmates did not 
graduate from high school—a pattern which is even 
more pronounced for black inmates aged 45 and 
over. Yet, Krajick (1979: 41) found that many elder- 
ly inmates are embarrassed to admit their lack of 
education, especially if they are unable to read or 
write. 

These frustrations are coupled with the physical, 
intellectual, and emotional deterioration brought on 
by long confinement (Adams and Vedder, 1961). 
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TABLE 1. STATE SENTENCED INMATES, AGE 45 AND 
OVER, BY RACE AND HIGHEST GRADE COMPLETED 
PRIOR TO IMPRISONMENT (1974) 


Number Number 
of Percent of Percent 
Highest Grade White of Black of 
Completed Inmates Total Inmates Total 
None or Kindergarten 103 0.9 252 5.3 
Elementary 
1-4 772 7.0 1076 22.7 
5-7 1640 14.8 1350 28.5 
8 1190 10.8 499 10.5 
High School 
1-3 3527 31.9 1033 21.8 
4 2561 23.2 383 8.1 
College 
1-3 1061 9.6 126 2.7 
4 152 1.4 22 0.4 
5 or more 40 0.4 0 0.0 
TOTAL 11046 100.0 4741 100.0 
Source: 


Profile of State Prison Inmates, pp.62-63. 


Together they create bitterness and resentment 
among older inmates who blame the institution and 
its conditions for their physical and mental de- 
terioration. These factors increase anomie among 
older inmates and they become pessimistic about 
their present and future status as time passes 
(Gillespie and Galliher, 1972). 
Diversity 
Most elderly irmates are male (from 85 to 98.3 

percent, depending upon state jurisdiction), half are 
white, less than a third (30 percent) are married, 
and—at best—a little over one-fourth (28.6 percent) 
have a high school education (Goettinger, 1983). Most 
have a prior arrest record (McDonald and Gross- 
man, 1982), prior convictions (Panton, 1977), and 
most (64.3 percent) were sentenced at 50 years of 
age or older (U.S. Department of Justice, 1979:48). 
Older prisoners are more likely to have been con- 
victed of a violent crime (61 percent) (U.S. Depart- 
ment of Justice, 1979:46-47), especially if they are 
serving their first sentence (Teller and Howell, 1981; 
Krajick, 1979; McDonald and Grossman, 1981; 
Goetting, 1983). 


While these general characteristics of the group 
can be identified, elderly inmates are not a homo- 
geneous group. Some are first-incarcerated elderly 
who are experiencing their first institutionalization 
as older individuals. Some are multiple- or serial- 
incarcerated recidivists who are being rein- 
carcerated as elderly inmates. The last group in- 
cludes long-time incarcerated who, because of a 
lengthy sentence given in their youth, have aged in 
institutions (Teller and Howell, 1981; Goetting, 
1983). Those in each category differ in the type of 
crimes for which they are usually incarcerated 
(Schroeder, 1936; Bergman and Amir, 1973; Teller 
and Howell, 1981; Newman and Newman, 1982; 
Goetting, 1983), their similarity to younger inmates 
(Teller and Howell, 1981), and the form of their ad- 
justment to the institution (Rodstein, 1975; Aday 
and Webster, 1979). For example, elderly offenders 
appear to commit more violent crimes (Shichor and 
Kobrin, 1978; Newman and Newman, 1982) or at 
least are incarcerated more often for violent crimes 
(Teller and Howell, 1981). This is especially true if 
the elderly inmate is a first-time incarcerated older 
offender. Multiple-incarcerated elderly inmates tend 
to be more involved in property crime, more likely to 
have a criminal identity, and more like younger in- 
mates than the first-time incarcerated elderly of- 
fender (Teller and Howell, 1981). Additionally, the 
first-time incarcerated elderly offenders tend to be 
better adjusted to the institution (Teller and 
Howell, 1981) while those who age in prison are 
more likely to be overly dependent on the institution 
(Aday and Webster, 1977) and to assume one of the 
two divergent roles of either informant or inmate 
father figure (Rodstein, 1975). 


Population Trends 


Several social and population trends suggest that 
the problems confronting elderly inmates and those 
who must manage elderly inmates will continue to 
grow in the future. As the elderly age group con- 
tinues to grow in size and in proportion of our 
population, the total arrests of the elderly will con- 
tinue to increase. Simultaneously, as the elderly 
population continues to grow in size, many of the 
stereotypic assumptions about this group will 
change. Opportunities for the elderly to commit 
crimes may increase and the hesitance of the police 
and courts to prosecute may decrease and conse- 
quently more elderly will be arrested. For example, 
as Table 2 shows, the increase in the rates of arrest 
per 100,000 from 1970 to 1980 was greatest for 
those individuals 50 and older. Additionally, as the 
general age distribution of individuals arrested each 
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TABLE 2. RATES OF ARREST PER 100,000 FOR INDEX 
CRIMES 1970, 1980 AND CHANGE IN RATE OF ARREST 
100,000 1970-1980 BY AGE GROUP* 


Arrest Per Arrest Per Percent Change 
100,000 100,000 In Arrest 
Age Category © 1970 1980 Per 100,000 
18 and under 920.92 1381.61 +50.0 
19-24 1457.76 2250.18 +54.4 
25-29 777.53 1300.69. +67.3 
30-34 538.17 854.82 +58.8 
35-39 393.15 608.44 +54.8 
40-44 283.27 459.53 +62.2 
45-49 198.95 341.10 +71.5 
50-54 142.93 250.50 +75.3 
55-59 102.01 180.01 +76.5 
60-64 71.38 129.49 +81.4 
65+ 34.17 64.50 +88.8 


* Arrests for arson were subtracted from total arrests for each 
age category in 1980 to guarantee comparability. 


TABLE 3. PERCENT CHANGE IN TOTAL ARRESTS | 
FOR INDEX CRIMES BY AGE GROUP, 1978-1982 


Percent Change in 
Age Category Total Arrest 
18 and under -12.0 
19-24 +08.0 
25-29 +26.0 
30-34 +41.0 
35-39 +32.0 
40-44 +20.0 
45-49 +07.0 
50-54 +05.0 
55-59 +16.0 
60-64 +24.0 
65+ +20.0 


year changes, so will the structure of the age 
distribution within institutions. For example, in 
Table 3, most of the increases in total arrests for In- 
dex Crimes from 1978 to 1982 occurred among in- 
dividuals 30 to 39 years of age. Offenders in this 
category are not going to be diverted from the adult 
system because of juvenile status nor are they 
likely to be diverted or receive a shorter sentence 
because of a youthful offender status. Likewise, 
these offenders have had more time than their 
younger counterparts to accumulate prior records 
which would decrease the likelihood of a reduced 
sentence and increase the probability that they 
could be charged under persistent felony offender or 
habitual offender statutes. They will then spend a 
longer time in an institution. 

The increased probability of lengthier sentences 
and increased use of habitual offender statutes with 
life without parole, mandatory sentencing, persis- 
tent felony offender statutes, and restricted use of 
automatic good-time credits mean that these of- 
fenders—who constitute the bulk of the recently in- 
carcerated—have a greater likelihood of aging in the 
institution. As the character of the elderly inmate 
group changes, so will its needs. 

The data on changes in the arrest rates of the 
elderly do exhibit relatively large increases, 
especially for those individuals 55 years of age and 
older. However, a closer examination of the type of 
crimes for which these changes are occurring for 
various age groups provides additional insight into 
the nature of future elderly inmates and their needs. 

For the 50-54 age group, arrests for property 
crimes increased by 11 percent between 1978 and 
1982 (see Table 4). During this period, the greatest 


TABLE 4. UNIFORM CRIME REPORTS, TOTAL ARRESTS FOR INDEX CRIMES, 
1978-82 AGE GROUP 50-54 


Percent 
Percent Percent Percent Percent Change 
Index Crimes 1978 1979 Change 1980 Change 1981 Change 1982 Change 1978-82 
Murder 602 578 -04 467 -19 518 +11 479 -08 -20 
Forcible Rape 398 405 +02 391 -03 426 +09 403 -05 +01 
’ Robbery 648 563 -13 622 +11 678 +08 623 -08 -04 
. Aggravated 
Assault 7090 6501 -08 6470 -01 6621 +02 6277 -05 -12 
Burglary 2057 1955 -05 1933 -01 2106 +08 2056 -02 0 
Larceny-Theft 17747 18302 +03 18815 +03 20710 +11 20370 -02 +15 
Motor Vehicle 
Theft 808 699 -13 636 -09 708 +i1 705 -00.4 -12 
TOTALS 29348 29003 -01 29334 +01 31767 +08 30913 -03 +05 
Personal Crime 8736 8047 -08 7950 -01 8243 +04 7782 -06 -1l 
Property Crime 20612 20956 +02 21384 +02 23524 +10 23131 -02 +11 
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TABLE 5. UNIFORM CRIME REPORTS, TOTAL ARRESTS FOR INDEX CRIMES, 


1978-82 AGE GROUP 55-59 
Percent 
Percent Percent Percent Percent Change 
Index Crimes 1978 1979 Change 1980 Change 1981 Change 1982 Change 1978-82 
Murder 360 379 +05 349 -08 404 +16 374 -07 +04 
Forcible Rape 224 214 -04 238 -1li 262 +10 223 -15 -00.4 
Robbery 304 359 +18 333 -07 369 +11 365 -01 * +20 
Aggravated 
Assault 4255 4231 -01 4110 -03 4284 +04 4002 -07 -06 
Burglary 1054 1124 +07 1187 +06 1328 +02 1160 -13 +10 
Larceny-Theft 12637 13179 +04 14314 +09 16242 +13 15808 -03 +25 
Motor Vehicle 
Theft 415 407 -02 377 -07 388 +03 427 +10 +03 
TOTALS 19249 19893 +03 20908 +05 23277 +11 22359 -04 +16 
Personal Crime 5143 5183 +01 5030 -03 5319 +06 4964 -07 -03 
Property Crime 14106 14710 +04 15878 +08 17958 +13 17395 -03 +23 


increase was for larceny-theft (15 percent) while ar- 
rests for violent personal crime decreased by 11 per- 
cent. 

Arrests for property crimes between 1978 and 
1982 also dramatically increased for 55-59 age group 
by a rate of 23 percent (see Table 5). Again, the 
greatest increase among property crime arrests was 
for larceny-theft (25 percent). Although personal 
crime arrests for this age group registered an overall 
decline of 3 percent, arrests for robbery during this 
period actually increased by 20 percent. 

The age group 60-64 is the first group to generate 
an increase in arrests for both personal and property 
crimes between 1978 and 1982 (see Table 6). Arrests 


for personal crimes increased by 3 percent with the 
highest increase recorded for robbery (57 percent). 
Arrests for property crimes increased by 31 percent 
with burglary leading the way (51 percent increase). 

Finally, the age group 65 and over yielded an ar- 
rest rate pattern for Index Crimes which was similar 
to that revealed among the 50-54 and 55-59 age 
groups (see Table 7). Overall, the greatest increase in 
arrests we registered in the area of property crimes 
(26 percent) with larceny-theft again the leader (27 
percent increase). 

The following conclusions can be made concerning 
these arrest statistics. Overall, the number of ar- 
rests for personal crimes for all age groups declined 


TABLE 6. UNIFORM CRIME REPORTS, TOTAL ARRESTS FOR INDEX CRIMES, 
1978-82 AGE GROUP 60-64 


Percent 
Percent Percent Percent Percent Change 
Index Crimes 1978 1979 Change 1980 Change 1981 Change 1982 Change 1978-82 
Murder 224 225 +00.4 201 -11 230 +14 193 -16 -14 
Forcible Rape 104 125 +20 108 -14 134 +24 126 -06 +21 
Robbery 107 137 +28 170 +24 177 +04 168 -05 +57 
Aggravated 
Assault 2470 2307 -07 2317 +00.4 2542 +10 2494 -02 +00.1 
Burglary 433 509 +18 551 +08 728 +32 655 -10 +51 
Larceny-Theft 8357 8915 +07 9574 +07 11172 +17 10909 -02 +31 
Motor Vehicle 
Theft , 160 176 +10 138 -22 180 +30 186 +03 +16 
TOTALS 11855 12394 +05 13059 +05 15163 +16 14731 -03 +24 
Persona! Crime 2905 2794 -04 2796 +00.7 3083 +10 2981 -03 +03 
Property Crime 8950 9600 +07 10263 +07 12080 +18 11750 -03 +31 
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TABLE 7. UNIFORM CRIME REPORTS, TOTAL ARRESTS FOR INDEX CRIMES, 
1978-82 AGE GROUP 65 AND OVER 


Percent 
Percent Percent Percent Percent Change 
Index Crimes 1978 1979 Change 1980 Change 1981 Change 1982 Change 1978-82 
Murder 285 304. +07 248 -18 310 +25 249 -20 -13 
Forcible Rape 126 130 +03 107 -18 143 +34 111 -22 -12 
Robbery 212 157 -26 151 -04 198 +31 152 -23 -28 
Aggravated 
Assault 2457 2389 -03 2424 +01 2544 +05 2509 -01 +02 
Burglary 572 460 -20 527 +15 743 +41 575 -23 +00.5 
Larceny-Theft 11279 12223 +08 12857 +05 14847 +15 14364 -03 +27 
Motor Vehicle 
Theft 194 147 -24 164 +12 233 +42 209 -10 +08 
TOTALS 15125 15810 +05 16478 +04 19018 +15 18169 -04 +20 
Personal Crime 3080 2980 -03 2930 -02 3195 +09 3021 -05 -02 
Property Crime 12045 12830 +07 13548 +06 15823 +17 15148 -00.4 +26 


between 1978 and 1982. The only exception was for 
the 60-64 age group (3 percent increase in personal 
crimes) which registered a 57 percent increase for 
robbery arrests. The arrest pattern for property 
crimes was one of substantial increase, primarily for 
the crime of larceny-theft. Here again, the sole ex- 
ception was the 60-64 age group which revealed a 51 
percent increase for burglary. On this basis, it seems 
that the 60-64 age group is involved in the type of 
serious crime, robbery and burglary, which could 
result in incarceration. The involvement of each age 
group in property crime, particularly larceny-theft, 
could be a result of the economic pressures faced by 
a person on a fixed income as well as the fact that 
crimes such as shoplifting are opportunistic and re- 
quire no specific, specialized skill (Newman and 
Newman, 1982: 6). Specifically, as the elderly com- 
mit more felony property offenses—unless they are 
diverted from the system at higher rates—the 
criminal history and possibly the criminal identity 
of elderly inmates may come to be more similar to 
that of younger inmates. Therefore, the nature of ad- 
justments to institutionalization and the needs of 
this elderly inmate group may change. Nonetheless, 
what is clearly evident is that the size of this group 
and therefore its needs and problems will continue 
to grow. 


Policy and Program Implications 
First and foremost, elderly inmates must be 
recognized. Corrections officials and administrators 
must recognize that prisons and prison programs 
are designed for the “‘average’’ young offender. 
Some awareness of the diversity in the inmate 
population must be developed so that the special 


needs of groups, such as the elderly prisoner, are 
recognized and met. 

Some more specific suggestions would be to house 
elderly inmates in a separate wing or unit of the in- 
stitution away from the younger inmates. This is 
not to suggest complete segregation and isolation. — 
If older inmates elect to be placed in the general 
population and have no physical, mental, or social 
limitations that would create security risks, they 
should be allowed to do so. This housing facility 
should be secure but accessible. Also, it should have 
minimal drafts and dampness which can aggravate 
the physical condition of many elderly inmates and 
should have restroom and bathing facilities which 
are designed to safely accommodate the handicap- 
ped and less physically able. Stairs should be 
minimal, and distances from various facilities in the 
institution, i.e., the dining hall, library, canteen, and 
recreation room should be minimized. These 
facilities in the institution should be made more ac- 
cessible through the use of ramps. 

Similarly, educational, vocational, recreational, 
and rehabilitation programs should be expanded to 
accommodate the needs of the elderly. The pro- 
grams should be offered in locations which are 
physically accessible to the elderly. Older inmates 
should be encouraged to participate in these pro- 
grams, and the programs should be structured to 
facilitate participation. For example, separate basic 
education classes for the elderly should be offered. 
They should be geared to meet the slower pace of 
elderly learners. More importantly, providing 
separate classes for the elderly will reduce embar- 
rassment and frustration they might feel because of 
this lack of competence. Likewise, vocational pro- 
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grams incorporating arts and crafts geared to the 
elderly could be offered. Recreational programs 
should include activities that do not require a great 
deal of physical activity: i.e., cards, board games, 
checkers, and movies and music that meet the tastes 
of the elderly. However, some limited physical ac- 
tivity should also be available: i.e., walks, special ex- 
ercise classes, shuffleboard, and horseshoes to 
minimize the lethargy and health problems that 
come from a sedentary life. Rehabilitation programs 
should be administered by psychologists and 
counselors with special training in geriatrics so that 
there will be a greater awareness of the special 
social, psychological, and emotional needs of these 

The diversity of this group must be recognized 
and incorporated into the rehabilitative programs. 
For example, the elderly first offender should be in- 
tegrated into institutional life differently than the 
elderly repeat or serial offender. Upon arrival at the 
institution, the elderly first offender is likely to be 
more anxious, fearful, and depressed than the repeat 
or serial offender. Again, staff—both treatment and 
custodial—should receive training in the special 
needs of geriatrics so that they will be more attuned 
to the special needs and problems of this subgroup 
within the institution. 

While reform of this type could meet many bar- 
riers: e.g., popular sentiment and budget limita- 
tions, many of the programmatic changes could be 
implemented at limited cost but with great benefit 
for inmates, staff, and corrections administrators. 
The growing number of elderly inmates present 
both a problem and an opportunity. If left in their 
current situation, elderly inmates will continue to be 
a problem as they remain forgotten. However, as the 
number of these inmates grows, it will become not 
only increasingly necessary, but increasingly 
justifiable to implement specialized programs and 
facilities. Some attention to current needs that exist 
can prevent the need for “‘crisis-emanagement”’ in the 
future. It is going to be increasingly difficult to ig- 
nore this elderly constituency. Corrections, like 
other social institutions in society, must be 
prepared for the ‘“‘greying of America.”’ 
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Florida’s Sentencing Guidelines: 
Progression or Regression? 


By DAVID B. GRISWOLD 
Assistant Professor, Department of Criminal Justice, Florida Atlantic University 


ENTENCING GUIDELINES went into ef- 
S fect in October 1983 in Florida, following 

the national trend toward determinate 
sentencing.' However, unlike previous discussions 
of Florida’s guidelines which have been primarily 
descriptive,’ this article is intended to provide a 
critical analysis of the sentencing guidelines. Given 
the tremendous impact that the guidelines may 
have on convicted offenders and correctional 
resources, the creation of sentencing guidelines 
represents one of the most noteworthy recent 
changes in Florida criminal law. 

An early impetus for the development of sentenc- 
ing guidelines was the Chief Justice’s 1977 appoint- 
ment of a committee ‘“‘to examine the extent and 
causes of sentence disparity and to explore the 
variety of sentence alternatives available—judicial, 
legislative, and administrative—to reduce un- 
reasonable sentence vari (Sentence disparity 
refers to unequal senten’-<s on “similarly 
situated offenders”—« «rs senvicted of com- 
parable crimes who exjuivalent backgrounds 
such as criminal *)is...%es.)* Based upon an analysis 
of sentencing prac*es throughout the state as well 
as a review of existing sentencing proposals, the 
committee approved 


in principle, the exercise of judicial discretion in the sentenc- 
ing process. However, in order to achieve a greater degree of 
consistency and fairness in the sentencing process 
throughout the state, the Committee recommend(ed) the 


' D. Griswold and M. Wiatrowski. “The Emergence of Determinate Sentencing,” 
Federal Probation, 1983, 46, p. 28. (hereinafter ‘“‘Emergence”’); A. von Hirsch & K. 
Hanrahan. “‘Determinate Penalty Systems in America: An Overview,” Crime & Delin- 
quency, 1981, 27, p. 289. (hereinafter ‘“‘Determinate’’). 

? A. Sundberg. A Report to The Legisiature: Statewide Sentencing Guidelines Im- 
plementation and Review, (1982) (hereinafter ‘“‘Statewide Sentencing’’); A. Sundberg, 
K. Plante & D. Braziel. “Florida's Initial Experience with Sentencing Guidelines,” 
Florida State University Law Review, 1983, II. 

5 A Sundberg, K. Plante & K. Palmer. “A Proposal for Sentence Reform in Florida,” 
Florida's State University Law Review, 1980, I, pp. 1-2. 

“Emergence.” 

5 “Statewide Sentencing,” p. 4. 

“Emergence,” ‘““Determinate.” 

"Id 

® S. Schulhofer. “Due Process of Sentencing,” University of Pennsylvania Law 
Review, 1980, 128, p. 733; D. Crump, ‘‘Determinate Sentencing: The Promises and 
Perils of Sentence Guidelines,” Kent Law Journal, 1979, 68, p. 3. 

® “Statewide Sentencing,” p. 4. 
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development and implementation of structured sentencing 

guidelines in combination with a sentence review panel that 

would operate within the sentence parameters of the 

Legislature.® 
Thus, while the need for some judicial discretion 
was recognized, concomitantly the primary reason 
for developing guidelines was the reduction of sen- 
tence disparity, similar to positions taken 
elsewhere.*® 

There is little indication that there were other 
forces underlying the development of the guidelines, 
although other influences have been noted in more 
general discussions of determinate sentencing.’ 
Likewise, court decisions played an insignificant 
role, for, except in the most extreme cases, the ap- 
pellate courts have been reluctant to intervene in 
sentencing matters.*® 

The recommendations of the sentencing commit- 
tee culminated in the state court administrator’s of- 
fice obtaining a Federal grant to study ‘“‘the 
feasibility of developing and implementing sentenc- 
ing guidelines in a multijurisdictional setting” and 
to examine the impact of sentencing guidelines as a 
means of increasing sentencing consistency between 
several jurisdictions in a state.® (Although the 
development of the experimental sentencing 
guidelines has been discussed extensively previous- 
ly,’ it is necessary to briefly outline their develop- 
ment here because they provided the basis for the 
present guidelines.) Four circuits were selected for 
the development of the experimental guidelines; an 
advisory board consisting of the chief judge or 
designee from the four circuits, as well as eight ex- 
officio members, were responsible for overseeing the 
development and implementation of the experimen- 
tal sentencing guidelines. 

As noted, the primary goal of the experimental 
guidelines was to curtail case-by-case decisions by 
providing judges guidance for meting out sentences. 
To attain this objective, the sentencing study was 
designed to determine what factors were most 
predictive of past sentencing patterns. In contrast, 
the development of other guidelines has sometimes 
been nonpredictive or involved the prediction of 
recidivism.’* Although it has been suggested that 
Florida’s experimental sentencing guidelines met 
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with some success,'* there is ample reason for skep- 
ticism about this assertion." 


The Development of the Guidelines 


The statewide guidelines which were completed in 
July 1983 were developed on a similar basis as the 
experimental ones by a sentencing commission con- 
sisting of 15 members. Since they are based on past 
sentencing decisions in the state, they are reflective 
of factors influencing past sentencing patterns. 
Rather than grouping offenses according to their 
seriousness, nine categories were created which are 
based upon the similarity of offenses in each cate- 
gory. The offenses include: 

Category 1: Murder and manslaughter'* 

Category 2: Sexual offenses'* 

Category 3: Robbery” 

Category 4: Violent personal crimes"* 

Category 5: Burglary’® 

Category 6: Thefts, forgery, and fraud’ 

Category 7: Drugs” 

Category 8: Weapons” 

Category 9: All other felony offenses. 

There was no underlying rationale—rehabilitation, 
deterrence (specific or general), incapacitation, or 
retribution (just deserts)*—for developing the 
guidelines. The consequences of sentencing for 
future criminal behavior, for example, were left 
unexamined. Factors which judges have weighted in 
the past do not necessarily offer the most just basis 
for developing sentencing guidelines, even if sen- 
tences are less disparate than in the past, a point 
which will be illuminated later. 

Through statistical analysis as well as the recom- 
mendations of the sentencing commission, the num- 
ber of factors was eventually reduced to five (see 
Figure 1 for the weightings and penalties for 
category 6 offenses). Although the five fac- 
tors—primary conviction offense, additional convic- 
tion offenses, prior convictions, legal status at time 
of offense, and victim injury—are considered for all 
offense categories, their assigned weights vary ac- 
cording to the offense category. 

Like sentencing guidelines elsewhere,™ judges are 
permitted to deviate from the standard range of 


18 “Statewide Sentencing,” Op. cit. supra, note 3. 

‘ D. Griswold, “A Critical Comparison of Florida’s Sentencing and Parole 
Guidelines,” presented at the American Society of Criminology, Toronto, Canada, 
1982. 

18 Florida Statute 782 (except subsection 782.041(1a) and subsection 860.01(2)). 

16 Florida Statute 794, 800, and section 843.01. 

1” Florida Statute section 812.13. 

18 Florida Statute 784, 836, and section 843.01. 

1® Florida Statute 810 and subsection 806.13(3). 

*° Florida Statute 322, 409, 443, 509, 812 (except section 812.13), 817, 831, and 832. 

2! Florida Statute 893. 

#2 Florida Statute 790. 
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FEDERAL PROBATION 


FIGURE 1-CATEGORY 6: THEFTS, FORGERY, FRAUD 
I. Primary offense at conviction 


‘Number of Counts 
: A 2 3 
91 = 
35 _ 42 46 49 
Q | 8rd 13 16 17 18 
II. Additional offenses at conviction 
Number of Counts 
2 3 
st 14 18 
2nd 7 9 10 
3rd. _3 4 Ly 6 
MM 1 2 3 4 


III. A. Prior Record 


Number of prior convictions 


1 2 3 + 

Ist_{30 66. 1961 162 

Qnd 15 33 48 81 

3rd 5 18 oT 
MM 1 2 4 6 


B. Prior conviction for Category 6 offenses 
Number prior convictions____x 5 = ____ 


IV. Legal status at time of offense 


No restrictions 0 
Pretrial diversion program 3 
Legal constraint 6 
V. Victim Injury 
None 0 
Slight 3 
Moderate 6 
Death or severe 9 
SENTENCES 
Points Recommended Range 
13 - 36 Probation - 12 months 
37 - 56 18 months (12 - 30) 
57-74 3 years (30 - 34%) 
75 - 90 4 (3% - 4%) 
91-104 5 (4% - 5%) 
105 - 122 6 (5% - 7) 
123 - 146 8 (7-9) 
147 - 180 10 (9 - 12) 
181 - 240 15 (12 - 17) 
241 - 300 20 (17 - 22) 
301 - 360 25 (22 - 27) 
361+ 30 (27 - 40) 
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sentences if there are aggravating or mitigating cir- 
cumstances, although these circumstances as well 
as the amount of deviation (as long as statutory 
limits are not exceeded) are unspecified. These 
reasons must be specified in writing. According to 
the guidelines: 


Departures from the guideline sentences: Departures from 
the presumptive sentence should be avoided unless there are 
clear and convincing reasons to warrant aggravating or 
mitigating the sentence. Any sentence outside the guidelines 
must be accompanied by a written statement delineating the 
reasons for the departure. Reasons for deviating from the 
guidelines shall not include factors relating to either instant 
offense or prior arrests for which convictions have not been 
obtained. 

However, even though there are no limits placed on 
the amount of deviation from the standard range of 
sentences, either the state attorney or defense at- 


torney may appeal such cases. 


Criticisms of the Guidelines 

The previous discussion represents only a cursory 
examination of the development of the guidelines, 
but other details will be illuminated in the 
criticisms. The analysis will be largely limited to the 
general method of developing the guidelines, senten- 
cing factors and their weightings, and potential im- 
plementation problems. Principally, we are in- 
terested in examining alternative strategies which 
could lead to more just sentencing. (However, it 
should be noted that Florida has essentially follow- 
ed a prescription for developing guidelines outlined 
by the Federal government.”) 


General Methodology 


A prominent issue is whether past sentencing pat- 
terns provide an adequate basis for developing 
sentencing guidelines. This was the primary basis 
for developing the guidelines, although the sentenc- 
ing commission could make whatever modifications 
it deemed necessary. Such an approach has the ef- 
fect of maintaining the status quo, even though the 
guidelines may be neither fair nor just. An advan- 
tage might be that judges would be more willing to 
adhere to the guidelines than if another 


.®® Rule 3.701. “Sentencing Guidelines,” p. 4. 
°° Law Enforcement Assistance Administration, Sentencing Guidelines: Structuring 


29M. Lyons, G. Steele, and R. Digiacomo, Objective Parole Guidelines for the 
Florida Probation and Parole Commission, 1978. 

® A. von Hirsch. Doing Justice, 1976 (hereinafter “Doing Justice”). 

*! K. Clancy, J. Bartolomeo, D. Richardson, and C. Wellford, “Sentence Decision- 
making: The Logic of Sentence Decisions and the Extent and Sources of Sentence 
Disparity,” Journal of Criminal Law and Criminology, 1981, 72, p. 524. 

3, OP cit. supra, note 25 at 1. 
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methodology had been adopted, since the guidelines 
are reflective of past sentencing patterns. However, 
because it is likely that the factors weighted pre- 
viously vary from judge to judge,” there is no 
assurance of this outcome. 


Rationale 


Obviously other strategies for developing 
guidelines could have been used.” For one, an at- 
tempt could have been made to predict the future 
criminal behavior of sentenced offenders, the meth- 
od used to develop the Florida parole guidelines.” 
Alternatively, a ‘‘just deserts’”” model could have 
been used in which the consequences of sentences 
for the future criminal behavior of offenders is ig- 
nored.” This points to a basic problem with the pro- 
posed guidelines—the lack of an underlying ra- 
tionale; to the extent that there is a rational (or ra- 
tionales), it is probably simply that reflected in past 
sentencing decisions.*' Nevertheless, several prin- 
ciples are expressed in the guidelines.” 

1. Sentencing should be neutral with respect to race, 
gender, and social and economic status. 

2. The primary purpose of sentencing is to punish the of- 
fender. Rehabilitation and other traditional considera- 
tions continue to be desired goals of the criminal justice 
system but must assume a subordinate role. 

3. The penalty imposed should be commensurate with the 
convicted offense and the circumstances surrounding the 
offense. 

4. The severity of the sanction should increase with the 
length and nature of the offender’s criminal history. 

5. The sentence imposed by the sentencing judge should 
reflect the amount of time to be served, shortened only by 
the application of gain time. 

6. While the sentencing guidelines are designed to aid the 
judge in the sentencing decision and are not intended to 
usurp judical discretion, departures from the sentences 
established in the guidelines shall be articulated in 
writing and made only for clear and convincing reasons. 

7. Because the capacities of state and local correctional 
facilities are finite, use of incarcerative sanctions should 
be limited to those persons convicted of more serious of- 
fenses or those who have longer criminal histories. To en- 
sure such usage of finite resovrces, sanctions used in 
sentencing convicted felons should be the least restric- 
tive necessary to achieve the purposes of the sentence. 


Clearly, no rationale is made explicit, although the 
principles do follow the national trend away from 
rehabilitation and the return to classical concep- 
tions of punishment.* 

Nevertheless, it is possible to determine what ra- 
tionale is represented by the guidelines. At first 
glance, the guidelines seemingly follow a modified 
just deserts perspective because all of the factors 
are intended to measure either harm or culpability.“ 
However, if the guidelines are scrutinized it 
becomes apparent that they are not congruent with 
just deserts. (see Figure 1 for the weightings and 
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sentences for Category 6 offenses which are pro- 
bably the most common ones.) First, there is the op- 
tion of sentences of up to 12 months in jail for of- 
fenders falling in the first cell for each offense 
category; this would include primarily 2nd degree and 
3rd degree felons without extensive criminal histories, 
as well as those who are under no legal restrictions 
and have not injured their victims. Under just 
deserts, incarceration is reserved only for the most 
serious offenses involving the threat of or actual 
bodily harm; therefore, a lengthy jail sentence for 
minor offenses is deemed excessively harsh and 
undeserved.** 

More importantly, just deserts precludes a more 
serious offender from receiving a less severe sanc- 
tion than a less serious one.** However, minor of- 
fenders can receive lengthier sentences than more 
serious ones in all offense categories because of the 
enhancement for criminal history under Florida’s 
guidelines. On this basis, it can be argued that 
Florida’s guidelines are most consistent with in- 
capacitation which calls for isolating criminals from 
other members of society until their risk of future 
criminal behavior is diminished." Those offenders 
with exceedingly lengthy criminal records would 
also receive increasingly harsh sentences under an 
incapacitation approach. Research on incapacita- 
tion, however, has indicated that it is difficult to 
predict future criminal behavior® and that the ef- 
fects of incapacitation on the crime rate may be 
limited.” According to a just deserts approach an 
offender with a prior criminal record would receive 
no more punishment than in a system where priors 
were ignored. 

The role of prior record I am proposing is one that reduces 
the severities of punishment. The first offender is to get less 
punishment than he would were the presence or absence of a 
criminal record disregarded in assessing deserts and the 
previously convicted offender is not to get any more punish- 


ment than he would in a hypothetical desert-based system 
that ignored prior criminality.” 


Id 

37 ©. Van den Haag. Punishing Criminals: Concerning a Very Old and Painful Ques- 
tion, 1975; J. Wilson. Thinking About Crime, 1975. 

88 J. Monahan. “The Prediction of Violent Criminal Behavior: A Methodological 
Critique and prospectus,” in A. Blumstein, J. Cohen, and D. Nagin (eds.), Deterrence 
and Incapacitation: Estimating the Effects of Criminal Sanctions on Crime Rates, 1978 
(hereinafter ‘‘Deterrence and Incapacitation’’). 

“Deterrence and Incapacitation.” 

“ A. von Hirsch. “Desert and Previous Convictions in Sentencing,” Minnesota Law 
Review, 1981, 65, p. 613. 

“1D. Griswold. “A Comparison of Recidivism Measures,” Journal of Criminal 
Justice, 1978, 6, p. 247. 

42 The measurement of victim injury poses lesser problems but should be mentioned. 
Victim injury is categorized as foll none, slight, moderate, and severe or death. 
However, since no definitions are provided for these categories, there will be some 
variation in interpretations, a further source of sentencing disparity. 
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Uniformity of Application 

Issues in uniformity of application present major 
problems for the guidelines. By uniformity of ap- 
plication we are referring to the extent to which fac- 
tors can be consistently and reliably measured for 
offenders, a point which is generally ignored in 
discussions of sentencing guidelines. Since a prin- 
cipal goal of sentencing guidelines is to reduce 
sentencing disparity, it seems critical that the in- 
dividual factors be uniformly measured. 

Prior juvenile and adult convictions probably pre- 
sent the greatest problems. Although Florida is 
presently centralizing juvenile records, juveniles 
convicted outside the state are problematic because 
access to their records is necessary. The measure- 
ment of juvenile priors is exacerbated in Florida 
because of its dramatic growth. Currently, Florida is 
growing at a rate of nearly 5,000 people a week and 
most of this increase is the result of individuals tak- 
ing up residence in the state. Inclusion of juvenile 
criminal history has the effect of adversely penaliz- 
ing offenders who have resided in the state for a 
lengthy period of time as compared to those who 
have acquired juvenile criminal histories elsewhere. 
This problem is not readily resolvable because to 
measure juvenile priors consistently would require 
obtaining juvenile records from every jurisdiction 
where the offender resided as a youth. 

Compared to prior juvenile convictions, adult ones 
can probably be measured more reliably because 
‘“‘rap sheets’’ are available from the F.B.I., and the 
Florida Department of Law Enforcement (F.D.L.E.) 
maintains records on offenders convicted in the 
state. However, like juvenile convictions, criminal 
histories may not be uniform for adults.‘' The 
author has compared dispositional information from 
the F.B.I. and F.D.L.E. for homicide victims in 
Miami and found that the former are often not as 
complete at the latter. For example, a particular of- 
fense may be missing or a disposition unrecorded by 
the F.B.I. Absent dispositional information, the 
guidelines preclude counting such offenses (in cases 
where the offender has been arrested but there is no 
record of a conviction, for example). Again, this can 
lead to disparity because offenders previously con- 
victed within the state may receive more harsh 
penalties than those previously convicted elsewhere. 
The problem of counting priors uniformly cannot be 
easily remedied, short of the F.B.I. improving its 
procedure for recording dispositional information.” 

Another issue concerns recency of priors; prior 
juvenile convictions are considered for 3 years and 
adult ones for 10 years. In the case of adult convic- 
tions, it is perplexing why such remote behavior is 
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even considered. For example, it is possible for an of- 
fender who spent 20 years in prison to have that of- 
fense counted some 30 years later. One alternative 
would be to weigh priors according to their 
recency.“ In addition, it has been recommended that 
recidivism be measured for a period of 3 years.“ 

Further difficulties of uniformly applying the 
guidelines are'likely to occur because of the manner 
in which the sentences are structured. Most critical- 
ly, offenders falling in the first cell for each offense 
category may be sentenced to a year in jail or any 
combination of lesser penalties permitted under cur- 
rent law. Not only does this give the judge unlimited 
discretion, but previous evidence has indicated that 
the majority of offenders fall in the first cells.“ 
Although the sentencing commission debated this 
issue, it was decided to always permit judges the op- 
tion of sentencing offenders to jail. Not only does 
this give judges tremendous discretion in most 
cases, but even the mosi minor offenders may be 
sentenced to jail, a sanction which can be considered 
excessively harsh for such offenders because it is 
undeserved.“ Precisely why the sentencing commis- 
sion was reluctant to specify the penalties for of- 
fenders falling in the first cells is uncertain, but 
there will probably be unnecessary disparity as a 
result. 

The large proportion of cases falling in the first 
cells would also make it difficult to predict what the 
impact of the guidelines will be on the state’s jail 
population, an issue which was ignored in the 
development of the guidelines. Simulations of the 
projected impact of sentencing guidelines have been 
undertaken in Minnesota“ and Washington,“ for ex- 
ample, for the purpose of preventing the adoption of 
guidelines which would increase the institutional 
population. Since Florida’s prison population has 
grown dramatically in recent years® and has a pres- 
ent level of about 27,500 inmates, it seems critical 


‘ Op. cit. supra, note 40. 

“4 National Advisory Commission on Criminal Justice Standards and Goal, Correc- 
tions, 1973; L. Sechrest, S. White, and E. Brown (eds.), The Rehabilitation of Criminal 
Offenders: Problems and Prospects, 1979. 

“5 “Statewide Sentencing.” 


. “8 B. Loft, V. von der Hyde, and W. Netherland, A Discrete Simulation of the 
Washington State Juvenile Justice Act of 1977, paper presented at the Academy of 
Criminal Justice Sciences Meeting in Cincinnati, Ohio, 1979. 

4° Bureau of Prison Statistics (1979-81; 1981-83). 

50 “Statewide Sentencing.” 

- Op. cit. supra, note 14. 

52 “Statewide Sentencing.” 

53 B. Hewitt. Washington State’s Juvenile Justice Act Presumptive Sentencing 
System, 1980. 

54D. Van Meeter and C. Van Horn. “The Policy Implementation Process: A Concep- 
tual Framework,” 6 ADM. & SOC. 445 (1975). 

55S. Messinger, R. Sparks, and A. von Hirsch. Project on Determinate Sentencing 
(forthcoming). 
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that Florida consider the potential impact of the 
proposed guidelines on state prisons because huge 
expenditures for prison construction are the alter- 
native. 


Implementation 

All of the issues related to uniformity of applica- 
tion are relevant to implementation. Previously, it 
has been noted that there was a high degree of com- 
pliance with the experimental guidelines which were 
implemented for a year in four circuits in Florida.” 
However, there is reason for skepticism about this 
finding, especially since the in/out decision was op- 
tional for offenders falling in the first cell of each of- 
fense category."' All that was considered in the 
previous evaluation was the extent to which judges 
followed the experimental guidelines or aggravated 
or mitigated a sentence and not whether the 
guidelines were applied consistently. 
Research conducted in Washington where proba- 
tion officers who would score the cases and had ex- 
tensive training has bearing on this issue.* In 
Washington, the guidelines consider instant of- 
fense, recency and seriousness of priors, and age 
(since they are for juveniles). The guidelines are com- 
prised on a single matrix, unlike Florida’s which has. 
nine offense categories. In spite of their relative 
simplicity, hypothetical scenarios scored by proba- 
tion officers produced widely divergent sentences. 
Given the complexity of Florida’s proposed 
guidelines, it would be surprising if they were con- 
sistently applied. Clearly, more parsimonious 
guidelines could have been developed (a single 
matrix, for example), but separate offense 
categories were created to allow different 
weightings. Nevertheless, a single matrix would 
probably produce greater consistency of applica- 
tion, thereby reducing unnecessary sentencing 
disparity. 
Implementation, then, is fundamental to any 
policy, although it has only recently been considered 
in criminal justice.** Soon a study which attempts to 
measure the degree of implementation of Florida’s 
guidelines will be undertaken, similar to evaluations 
of sentencing guidelines conducted elsewhere.” 
Recognizing that discussion of the implementation 
of the guidelines in Florida is largely speculative, it 
is paramount that implementation issues be con- 
sidered in the future if the guidelines are to attain 
their stated objectives. 
In spite of the potential problems with the ex- 
isting guidelines, they do represent some advances 
over the experimental ones. Although the number 
of offense categories has been expanded from six to 
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nine (largely because the experimental guidelines 
were applicable to only the most common offenses), 
the present guidelines contain fewer factors and 
they are limited to legal factors. The experimental 
guidelines weighed employment and alcohol/drug 
use, for example. 


An Alternative Perspective 

Although a variety of perspectives have been 
utilized to develop sentencing guidelines," we are 
advocating a modified just deserts approach® (in 
contrast to a pure just deserts model)® in which the 
consequences of punishment for future criminal 
behavior are irrelevant. However, beyond philo- 
sophical considerations, .pragmatic concerns, 
especially as they relate to uniformity of applica- 
tion, are also taken into account. From the outset it 
should be emphasized that Florida’s guidelines 
represent a major advance over the previous system 
where judges had unbridled discretion in sentencing 
offenders. Still, the guidelines could be improved if 
they are to promote justice and fairness. 

Figures 2 and 3 illustrate the differences between 
sentencing under a pure and modified just deserts 
model and Florida guidelines which are inca- 
pacitative. Given the tremendous impact of prison 
sentences for offenders as well as criminal justice 
resources,” the in/out line should be defined for all 
cases. Another noteworthy difference between 
Figures 2 and 3 is that minor offenders could not be 
sentenced to prison under the former. Instead, 
prison would be reserved for more serious offenders 
and /or those with extensive criminal histories. 


Projecting the Impact on the Prison Population 

There are ample reasons for projecting the impact 
of the guidelines on the state’s prison population. 
The number of inmates in Florida prisons has grown 
dramatically in recent years from about 19,000 in 
1979 to over 27,500 in 1983." As a consequence, 
Florida has been under Federal court order to reduce 
prison overcrowding; several hundred inmates have 
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FIGURE 2-IN/OUT LINE UNDER PURE AND MODIFIED 
JUST DESERTS MODEL 
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FIGURE 3-IN/OUT LINE UNDER FLORIDA’S 
SENTENCING GUIDELINES 
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been released early in the past year. Not only does 
this lead to sentencing disparity because the 
premature release of some inmates is the result of 
chance, but there are ethical and other considera- 
tions as well. 


The strongest reason is ethical: it is simply wrong to 
sentence people to overcrowded prisons. As studies and re- 
cent court cases suggest, overcrowding renders prison condi- 
tions intolerable: the daily discomforts of prison life become 
much worse; frictions among inmates that can lead to 
violence are exacerbated; the institution’s ability to ensure 
prisoners’ safety diminishes. The sentencing policy of & 
civilized society cannot be one which involves committing of- 
fenders to institutions which lack room for them." 
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In the effect of guidelines on the prison population 
is ignored, leading to overcrowding, the guidelines 
are not likely to be implemented completely. In 
Florida’s case, the guidelines could have been 
developed on the basis of reducing the prison 
population. (The alternative to guidelines which will 
result in further overcrowding and subsequent ac- 
tion to reduce overcrowding is the construction of 
additional prisons, something which Florida seems 
disinclined to undertake at present.)* 


The Magnitude and Range of the Penalties 

It is difficult to evaluate the magnitude of 
penalties from a desert perspective without first 
mentioning the issue of seriousness of offenses. Ac- 
cording to a modified just deserts’ perspective,“ 
sanctions should be commensurate with the seri- 
ousness of the act; penalties which are excessively 
lenient or harsh are undeserved. In Florida, the 
guidelines simply rely on existing statutory pen- 
alties to determine seriousness, although other 
methods for determining seriousness have been 
established. 

The guidelines group the offenses into offense 
behaviors which are deemed similar rather than into 
categories according to their seriousness. As a con- 
sequence, there are no more than five degrees of 
seriousness for any offense category (Category 9) 
and as few as two for certain offense categories 
(Categories 4 and 8). A basic problem with 
seriousness as measured by the guidelines is their 
breadth, leading to the situation where offenses of 
varying seriousness are treated similarly.*’ The 
broader the seriousness categories, the greater is the 
likelihood that dissimilar crimes will be considered 
in the same manner. For example, thefts, forgery, 
and fraud which are defined as Category 6 offenses 
are all treated in a similar manner. In other states, 
points have been assigned to offenses to establish 
their seriousness.* Florida could adopt a similar 
system for grading seriousness instead of one rely- 
ing on statutory seriousness. This could lead to the 
developlment of a single matrix, a point which will 
be pursued later. 


®8 Florida already has the distinction of being one of the states with the highest in- 
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It is more difficult to judge the magnitude of the 
penalties. We have already suggested that the 
guidelines may be too punitive for offenders falling 
in the first cells because even relatively minor of- 
fenders may be sentenced to a year in jail. Part of 
the problem in determining whether the penalties 
prescribed are consistent with deserts is that an 
agreed upon method for relating seriousness to 
sanctions has not been devised.** Nevertheless, it 
can be suggested that the guidelines do not 
prescribe proportionate sanctions. At the upper ex- 
treme virtually all offenders (as long as statutory 
limits are not exceeded) can receive sentences of at 
least 30 years (if they have sufficient prior convic- 
tions) for all offense categories. At the other ex- 
treme, in many cases minor offenders with few prior 
criminal convictions can still receive a short prison 
sentence. Part of the problem is the dispropor- 
tionate weight placed upon prior convictions which 
will be discussed in the next section. 

The range of sanctions for similarly situated of- 
fenders varies according to offense category. 
Guidelines have differed in the range of sanctions 
permitted.” Although narrow sentencing ranges can 
have the effect of reducing disparity, ranges which 
are too narrow could lead judges to deviate from the 
guidelines. The ranges prescribed by the guidelines 
are inconsistent. For example, offenders in the se- 
cond cell of Category 1 (homicide) can receive a 
sentence of from 1 to 3 years in prison, while of- 
fenders falling in the upper cells of all offense 
categories can receive sentences with ranges of 6 
years up to the highest cell where it is as much as 14 
years. Although the recommended sentence is also 
set forth in the guidelines, it is questionable that 
such large ranges are warranted. Undoubtedly, the 
magnitude of these ranges will create sentencing 
disparity. While it is recognized that some variation 
may be necessary, it is dubious whether the existing _ 
ones are reasonable. One alternative would be to 
simply expand the number of cells, providing 
greater assurance that similarly situated offenders 
will receive comparable sentences. 


The Issue of Prior Convictions 


Perhaps the most deficient component of the 
guidelines is the manner in which prior convictions 
are treated. Not only is it possible for priors to be 
weighed more heavily than the instant offense but 
less serious offenders can receive more severe sanc- 
tions than more serious ones. Both of these situa- 
tions could be precluded by a just deserts rationale. 
Potentially, priors can be weighed more than four 
times as much as the instant offense; in many cases, 
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the weight placed on priors will be at least as great 
as that placed on the instant offense. 

Perhaps more than any other aspect of the 
guidelines prior convictions are problematic. In con- 
trast to Florida’s guidelines, ones based upon a just 
deserts’ perspective would emphasize the instant of- 
fense. Furthermore, recency of priors would be con- 
sidered, and, after a relatively short period of time, 
priors would no longer be counted.” It has been sug- 
gested that recidivism should be considered only for 
3 years instead of the 10-year period allowed under 
the guidelines. Furthermore, it can be argued that if 
prior convictions (especially juvenile ones) cannot be 
reliably measure for the vast majority of offenders, 
then they should be excluded from the guidelines. 


Aggravating and Mitigating Circumstances 

There is variation in the manner in which ag- 
gravating circumstances are treated, but the 
Florida guidelines place virtually no restrictions on 
these circumstances or the amount of deviation per- 
mitted. A just deserts’ rationale would be restricted 
to circumstances related to either harm or culpabili- 
ty;™ the Florida guidelines could either attempt to 
enumerate aggravating or mitigating circumstances 
or circumstances which are disallowed. 

Furthermore, it is doubtful that unlimited devia- 
tion (with the exception of statutory bounds) from 
the guidelines should be permitted. An alternative 
would be to establish a maximum amount of devia- 
tion from the standard range of sentences. Although 
the amount of deviation permitted would ultimately 
be arbitrary, it would further structure judicial 
discretion in exceptional cases. 


A Single Matrix 
Finally, there is the issue of whether separate of- 
fense categories are necessary. They were designed 
to allow varying weight to be placed on the factors 
according to offense categories. Guidelines 
developed in other states sometimes involve a single 
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matrix,‘ and there may be both philosophical and 
pragmatic reasons for preferring this approach. 
First, differential weightings by offense category in- 
troduce disparity because similarly situated of- 
fenders are not treated the same. One matrix would 
have the advantage of weighting all of the factors in 
a like manner for all offenders. 

Error in applying the guidelines would probably 
also be reduced, given their present complexity. 
Again, the reason for developing separate offense 
categories points to the problem with relying on 
past sentencing patterns for developing guidelines. 
Simply because judges have weighed factors dif- 
ferently for various offenses in the past offers an in- 
sufficient basis for adopting this practice because of 
the disparity which it necessarily introduces. 


Conclusions 

While the proposed sentencing guidelines outlined 
here do not offer the only plausible alternative, they 
do illustrate some of the fundamental problems in- 
herent in the existing ones. Among the more promi- 
nent problems are the absence of an explicit ra- 
tionale, the lack of constraints or limiting principles 
placed on their development, and failure to consider 
the potential impact on the prison population in 
developing the sentencing standards. The guidelines 
are still in their infancy and evolution may lead to 
future improvement. 

Nonetheless, even though Florida’s guidelines 
may reduce sentencing disparity, they may promote 
neither justice nor fairness. There is little indication 
that Florida will address some of the basic issues 
raised by guidelines. Although Florida intends to 
conduct an implementation evaluation, other ques- 
tions remain. Are similarly situated offenders 
receiving similar sanctions? What impact have 
guidelines had on criminal justice resources? 

These questions await future consideration, but it 
is critical that they be addressed if Florida is to 
develop a criminal justice system which promotes 
justice. 
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Reliability in Guideline Application: 
Initial Hearings-1982 


By JAMES L. BECK AND PETER B. HOFFMAN* 


N AN effort to enhance fairness and equity, 
the United States Parole Commission 
utilizes explicit decisionmaking guidelines 
in its determinations of the duration of imprison- 
ment for Federal offenders under its jurisdiction.' 
These guidelines employ a two dimensional matrix 
to set forth the customary range of months to be 
served for various combinations of offense 
(severity)? and offender. (parole prognosis) 
characteristics. Appendix I displays the guideline 
matrix currently used by the Parole Commission. 
Appendix II shows the ‘‘salient factor score,” an ac- 
tuarial risk assessment device, which provides the 
horizontal axis of the guideline matrix shown in Ap- 
pendix I. Appendix III displays an excerpt from the 
“offense severity scale’’ which forms the vertical 
axis of the guideline matrix.’ For each prisoner eligi- 
ble for parole consideration, the applicable guideline 
range is calculated by the Parole Commission panel 
hearing the case. Discretionary decisions departing 
from the guidelines are permitted, but only for 
““good cause” and upon provision of specific written 
reasons.° 
It is important that a guideline system actually 
structures discretion and does not merely conceal its 
exercise. To adequately structure discretion and 
provide consistency in case decisionmaking among 
similarly situated offenders, a guideline system 
must provide guideline ranges of relatively narrow 
width; accommodate sufficient information (deci- 
sion factors) to enable the decisionmakers to be com- 
fortable in remaining within the applicable guideline 
range a substantial majority of the time; and allow 
consistent calculation of the applicable guideline 
range from panel to panel. If these conditions are 
met, the application of the guidelines will facilitate 
consistent decisionmaking in ordinary cases, and in- 
creased attention may be focused on those cases 
with special circumstances that may indicate a 
_ departure from the guideline range. If these condi- 
tions are not met, the consistency-producing func- 


*James L. Beck is deputy director and Peter B. Hoffman is 
director of Research and Program Development, United States 
Parole Commission. This article is adapted from United States 
Parole Commission, Research and Program Development Unit, 
Report Thirty-Five, March 1983. 


tion of the guideline system is likely to be diminish- 
ed. 

However, the second and third conditions noted 
above may be difficult to achieve simultaneously. 
To accommodate the factors generally thought im- 
portant in prison term/parole decisions, a guideline 
system must contain relatively complex informa- 
tion about the seriousness of the prisoner’s offense 
and likelihood of criminal conduct upon release.‘ 
Yet, as the information included in a guideline 
system increases in complexity, the potential for in- 
consistent calculation of the applicable guideline 
range also increases. Every item, no matter how ob- 
jective it may appear, has some potential for produc- 
ing differences in interpretation. For example, the 
salient factor score item “prior commitment(s) of 
more than 30 days’’ appears to be a relatively objec- 
tive item. But even this item raises questions. What 
about unexecuted terms? Does more than 30 days 
refer to the length of the sentence or to the days ac- 
tually served? Are prior concurrent terms counted 
separately? What about prior consecutive terms? Is 
a term for behavior occurring prior to the current of- 
fense counted if it is imposed after commission of 
the present offense but prior to the present commit- 
ment? How are commitments which are later ‘‘par- 
doned’’ or ‘‘set aside’”’ to be counted? 

To facilitate consistent application of its 
guidelines, the United States Parole Commission 
provides its staff with a manual containing detailed 
instructions to assist in guideline assessment.* This 


1 See 18 U.S.C. Sec. 4206 (1976); 28 C.F.R. Sec. 2.20 (1983). For a description of the 
development and use of the guideline system, see Gottfredson, Wilkins, and Hoffman 
(1978) and Hoffman and Stover (1978). 

2 In January 1983, the Parole Commission implemented a revision of the severity 


scale which improved its organization and increased the number of severity levels from - 


seven to eight. Its basic context, however, remained unchanged. The revised offense 
severity scale is shown in this paper. The severity scale and guideline format in use at 
the time of the hearings studied in this research may be found at 28 C.F.R. 2.20 (1982). 

3 See 18 U.S.C. Sec. 4206(c) (1976); 28 C.F.R. Sec. 2.20(c). During the fiscal years 
1980-82, between 83 and 86 percent of the decisions at initial hearings were within the 
applicable guideline range or were nondiscretionary departures due to the constraint of 
sentence length (i.e., parole denial in a case with a mandatory release date below the 
guideline range or a parole grant at eligibility in a case with an eligibility date above 
the guideline range). 

“ The guideline system also considers institutional behavior. The guideline ranges 
are predicated on the absence of serious disciplinary infractions. 28 C.F.R. Sec. 2.36 
contains guidelines for the sanctioning of disciplinary infractions. 28 C.F.R. Sec. 2.60 
contains standards for the limited advancement of release dates for “superior program 
achievement.” 

5 For instructions and guidance provided at the time of the hearings studied in this 
research, see the U.S. Parole Commission Rules and Procedures Manual (U.S. Parole 
Commission, 1982). 
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research examines the extent to which the guideline 
determinations of Parole Commission hearing ex- 
aminer panels can be independently replicated by 
research staff. Thus, this research addresses a 
primary requirement for guideline effectiveness: the 
ability of the system to achieve consistency in the 
calculation of the applicable guideline determinants. 


Research Design 

A stratified random sample of initial hearings con- 
ducted during August and September 1982 was ex- 
amined (N=100; 20 cases from each of the five 
Parole Commission regions). The Parole Commis- 
sion file for each case was obtained, and the section 
of the file containing the- hearing panel summary 
and Parole Commission action was sealed to prevent 
the research staff person scoring the case from 
becoming aware of the hearing panel’s scoring. Each 
case then was scored independently by two research 
staff members. Severity rating, salient factor score 
items, salient factor score category, guideline type, 
and guideline range were recorded. Differences be- 
tween the researchers were resolved and the research 
panel’s judgment recorded.* After completion of 
this task, the case file was unsealed and the research 
panel scoring compared with that of the hearing 
panel.” When hearing panel/researcher differences 
occurred, the reasons underlying the differences 
were recorded. The researchers also noted cases in 
which the presentence report or other file material 
was unclear or inadequate and cases in which the 
guideline rules appeared subject to different inter- 
pretation. 


Findings and Discussion 

For the current sample, substantive agreement on 
the guideline range between hearing examiner and 
research panels was found in 86 percent of the cases. 
This includes 3 percent of the cases in which the ex- 
aminer panel had additional information unavail- 
able to the researchers which affected the guideline 
assessment. In the remaining 14 percent of the 
cases, there was disagreement on the guideline 
range due to lack of guideline clarity, inadequate file 
information, or hearing panel error. There was 
agreement on the severity rating in 92 percent of the 
cases, agreement on the salient factor score 
category in 95 percent of the cases, and agreement 


© In the case of an unresolvable difference between the two researchers scoring the 
case, a third staff member would cast the deciding vote. 

7 Modifications resulting from administrative review at the regional office pur- 
suant to 28 C.F.R. Sec. 2.24 were considered; modifications resulting from appeal or 
subsequent review were not considered. 


on the guideline type in 99 percent of the cases. 
Table 1 displays information on agree- 
ment/disagreement for each element considered in 
guideline calculation. 

It is to be noted that not every disagreement on 
the guideline range produces actual decision dispari- 
ty. To Parole Commission hearing examiners, a 
practice of giving the prisoner the benefit of the 
doubt on an unclear item, particularly a contested 


TABLE 1. PERCENT AGREEMENT/DISAGREEMENT 


BY ITEM 
mt Primary Source of Disagreement 
Hearing Inadequate 
Panel File Guideline 
Error* Information* Clarity 
Severity 92 1 1 6 
Salient Factor 
Score Category 95 5 0 0 
Salient Factor 
Score Items 
Item A 97 2 0 1 
Item B 98 1 1 0 
Item C 97 3 0 0 
Item D 96 4 0 0 
Item E 99 1 0 0 
Item F 100 0 0 0 
Guideline Type 99 1 0 0 


Guideline Range 86 7 1 6 


*Note: The distinction between hearing panel error and inade- 
quate information is somewhat imprecise. Both in this study and 
prior studies, the likelihood of hearing panel error appeared in- 
versely related to the clarity of the presentence report. The more 
precisely the presentence report is written, the less likely is hear- 
ing panel error. 


one, where the decision will be unaffected (e.g., 
where parole is denied on a case with a mandatory 
release date below the applicable guideline range) 
may appear to be justified to save time and argu- 
ment and avoid an otherwise appealable issue. This 
would also be the case where a disagreement concer- 
ning one of the salient factor score items would not 
change the salient factor score category. Similarly, 
there may be a tendency to use the highest possible 
rating where clarity on the guideline range is lack- 
ing, but the parole eligibility date is above the 
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guideline range and parole on the eligibility date is 
being recommended. This may be considered as a 
strategy to demonstrate that parole on such date is 
considered warranted even if the case is considered 
in its least favorable light. 

A record was kept of the actual decision for the 
cases in which a disagreement on the guideline 
range was present. For 11 of the 14 cases, the actual 
decision was nonetheless either within the guideline 
range established by the researcher panel or was a 
nondiscretionary departure from this range (man- 
dated by a short mandatory release date). In the ma- 
jority of the 14 cases, the difference in guideline 
assessment is not likely to have significantly af- 
fected the actual decision. More specifically, in six 
cases, the actual decision clearly would not have 
been affected;* in five cases, a different decision was 
possible, but not required;® and in three cases, a 
significantly different decision was clearly in- 
dicated.’° 


® Cases 9, 19, 57, 68, 80, and 97. In each of these cases, the decision was to continue 
to a mandatory release date below the guideline range calculated by the researchers. 

® Cases 5, 36, 58, 67, and 79. In cases 5 and 58, the difference, if any, produced by 
the disagreement on guideline rating would not have exceeded 2 months; in case 79, the 
difference, if any, produced by the disagreement on guideline rating would not have ex- 
ceeded 4 months; and in cases 36 and 67, a significant difference produced by the 
disagreement on guideline rating was possible, but a review of the circumstances sur- 
rounding the cases from the parole file indicated that a different decision was unlikely 
in either case. 

1° Cases 38, 87, and 93. 

11 Commission staff have conducted two similar previous studies (Hoffman, Fife, 
and Stone-Meierhoefer, 1980; Hoffman, Stone-Meierhoefer, and Fife, 1981). Data ob- 
tained in the first study were useful in the Commission’s development of a revised 
salient factor score (SFS 81), implemented in August 1981, which modified or 
eliminated certain items that the research had shown to pose reliability problems. For 
a description of the revised salient factor score, see Hoffman (1982). Furthermore, in 
January 1983, the Commission implemented a revision of its offense index, based in 
part upon deta from the above studies, partially to enhance scoring reliability. In addi- 
tion, there have been two other studies of Federal parole guideline reliability. Lees and 
Burke (1981), using the same methodology as the Commission studies, found a lower 
consistency rate than the comparable study by Commission researchers, but a signifi- 
cant source of this difference admittedly was error on the part of the researchers scor- 
ing the cases. The Lees and Burke coders appeared to have little practical experience 
working with and interpreting prison/parole files and lacked the familiarity with the 
Federal parole guidelines that comes from day to day use. This highlights the impor- 
tance of having trained, experienced decisionmakers apply a guideline system, as well 
as the need for clarity in the guideline system itself. A study by the U.S. General Ac- 
counting Office (1982), based upon a nonrandom sample of 30 cases, alleged serious 
reliability problems in calculation of the Commission guidelines. Unfortunately, this 
study contained several major methodological flaws. Most importantly, the 30 cases 
selected clearly were not typical, but rather were unusually complicated and/or were 
_ missing critical information. According to two General Accounting Office field staff 
persons who actually selected the cases, the selection of the most difficult cases was 
_ part of the research design (see U.S. General Accounting Office Report, Appendix 

1 - U.S. Parole Commission Response). The draft report claimed the sample was 
selected ‘‘without using any prescribed method”; the final report stated the sample 
was selected ‘‘judgementally recher than randomly,” but alleged that the 
Commission's criticism of the sampling procedure was not correct. Nevertheless, the 
U.S. General Accounting Office Report appears usefully to have focused the attention 
of the Commission’s members and staff on the importance of maximizing reliability 
through policy clarification and quality control. 

12 Parole Commission Form F-5, February 1984. 


Summary 

In application to actual cases, guideline-based 
decisionmaking has two stages. The first is the 
calculation of the applicable guideline range. The sec- 
ond is the decision as to whether the individual 
case is to be placed within the applicable guideline 
range or whether there are sufficient aggravating or 
mitigating factors to warrant a decision departing 
from the guidelines. A necessary, although not suffi- 
cient, condition for consistent decisionmaking under 
a guideline system is that the applicable guideline 
range can be calculated reliably from panel to panel. 
This research deals with the first stage of guideline 
application. It finds that while the applicable 
guideline ranges can be reliably calculated for the 
substantial majority of cases, there is nowhere near 
perfect agreement. This finding makes clear that the 
mere presence of guidelines is not in itself sufficient 
to ensure consistency in decisionmaking, and points 
to the need for continual monitoring and quality 
control of guideline application. 

Research on reliability in guideline application 
can highlight these facets in the guideline system 
which are most difficult to interpret consistently, 
whether because of lack of guideline clarity, scoring 
complexity, or deficiencies in the the information 
available. Such research can serve to examine the ef- 
fectiveness of the guideline system and focus the at- 
tention of the policymakers on those areas which 
may require clarification or other corrective action." 


Addendum 
Several steps are being taken by the U.S. Parole 


_Commission to enhance reliability in guideline ap- 


plication. First, the Commission has developed pro- 
cedures for hearing examiners to “‘prereview” cases 
sufficiently in advance of the hearing so that inade- 
quate or conflicting information may be clarified. 
Second, the Commission has requested the Federal 


Probation System to provide the Commission with — 


an “estimated guideline assessment’’ attached to 
the presentence report that will report the specific 
guideline indicants (offense severity rating and 
salient factor score items) for each case.'? The key to 
guideline reliability lies primarily in the adequacy of 
the presentence report. Reporting the specific 
guideline indicants will improve clarity of the docu- 
ment and will allow the hearing examiners to focus 
on the specifics of any difference between the proba- 
tion officer’s assessment and the hearing examiner’s 
assessment at the time of the prereview. 
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APPENDIX I 
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GUIDELINES FOR DECISIONMAKING 


Guidelines for Decisionmaking, Customary Total Time To Be Served before Release 


(Including Jail Time) 
OFFENSE OFFENDER CHARACTERISTICS: Parole Prognosis 
CHARACTERISTICS: (Salient Factor Score 1981) 
Severity of Offense Very Good Good Fair Poor 
Behavior (10-8) (7-6) (5-4) (3-0) 
Adult Range 
<=6 6-9 9-12 12-16 
. months months months months 
Category One 
[formerly “‘low severity”’] 
(Youth Range) 
(<=6) (6-9) (9-12) (12-16) 
months months months months 
Adult Range 
<=8 8-12 12-16 16-22 
months months months months 
Category Two 
[formerly ‘‘low moderate severity”’] 
(Youth Range) 
(<=8) (8-12) (12-16) (16-20) 
months months months months 
Adult Range 
10-14 14-18 18-24 24-32 
months months months months 
Category Three 
[formerly “‘moderate severity’’] 
(Youth Range) 
(8-12) (12-16) (16-20) (20-26) 
months months months months 
Adult Range 
14-20 20-26 26-34 34-44 
months months months months 
Category Four 
[formerly “high severity”’] 
(Youth Range) 
(12-16) (16-20) (20-26) (26-32) 
months months months months 
Adult Range 
24-36 36-48 48-60 60-72 
months months months months 
Category Five 
[formerly ‘very high severity’’] 
(Youth Range) 
(20-26) (26-32) (32-40) (40-48) 
months months months months 
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Adult Range 
40-52 52-64 64-78 78-100 
months months months months 
Category Six 
[formerly “‘Greatest I severity’’] 

(Youth Range) 
(30-40) (40-50) (50-60) (60-76) 
months months months months 

Adult Range 
52-80 64-92 78-110 100-148 
months months months months 
Category Seven 
[formerly included in 

“Greatest II severity’’] (Youth Range) 
(40-64) (50-74) (60-86) (76-110) 
months months months months 

Adult Range 

100+ 120+ 150+ 180+ 
months months months months 
Category Eight* 
[formerly included in 

“Greatest II severity”’] (Youth Range) 
(80+) (100+) (120+, (150+) 
months months months months 


*Note: For Category Eight, no upper limits are specified due to the extreme variability of the cases within this category. For deci- 
sions exceeding the lower limit of the applicable guideline category BY MORE THAN 48 MONTHS, the pertinent aggravating case 
factors considered are to be specified in the reasons given (e.g., that a homicide was premeditated or committed during the course of 
another felony; or that extreme cruelty or brutality was demonstrated). 
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APPENDIX II 
SALIENT FACTOR SCORE (SFS 81) 


Item A: PRIOR CONVICTIONS/ADJUDICATIONS (ADULT OR JUVENILE) 


None. = 3. 
One = 2 
Two or Three =1 
Four or more. = 0 


Item B: PRIOR COMMITMENT(S) OF MORE THAN 30 DAYS (ADULT OR JUVENILE) 


None = 2 
One or two =1 
Three or more. = 0 


Item C: AGE AT CURRENT OFFENSE/PRIOR COMMITMENTS 


Age at commencement of current offense 
26 years of age or more.... 
20-25 years of age 
19 years of age or less..... 


il 
orn 


* * * Exception: If five or more prior com- 
mitments of more than 30 days (adult or 
juvenile), place and ‘‘X’’ here and 
score this item = 0 


Item D: RECENT COMMITMENT-FREE PERIOD (3 YEARS) 


No prior commitment of more than 30 days 
(adult or juvenile) or released to the com- 
munity from last such commitment at least 
3 years prior to the commencement of the 
current offense = 1 


Otherwise. = 0 


Item E: PROBATION/PAROLE/CONFINEMENT/ESCAPE STATUS 
VIOLATOR THIS TIME 


Neither on probation, parole, confinement, 
or escape status at the time of the current 
offense; nor committed as a probation, 
parole, confinement, or escape status 
violator this time 


Il 


Otherwise. = 0 


Item F: HEROIN/OPIATE DEPENDENCE 


No history of heroin/opiate dependence....... = 1 
Otherwise. = 0 
TOTAL SCORE 
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APPENDIX III 
U.S. PAROLE COMMISSION OFFENSE SEVERITY INDEX 


* * oh 


CHAPTER THREE - OFFENSES INVOLVING PROPERTY 


SUBCHAPTER A - ARSON AND OTHER PROPERTY DESTRUCTION OFFENSES 
301 Property Destruction by Arson or Explosives 


(a) 
(b) 


(c) 


If the conduct results in serious bodily injury* or if ‘‘serious bodily injury is clearly intended,’’* 
grade as Category Seven; 

If the conduct (i) involves any place where persons are present or likely to be present; or (ii) in- 
volves a residence, building, or other structure; or (iii) results in bodily injury,* grade as 
Category Six; 

Otherwise, grade as ‘‘property destruction other than listed above’ but not less than Category 
Five. 


302 Wrecking a Train 
Category Seven. 


303 Property Destruction Other Than Listed Above 


(a) 


If the conduct results in bodily injury* or serious bodily injury,* or if ‘‘serious bodily injury is 
cleary intended,’’* grade as if ‘‘assault during commission of another offense’”’; 

If damage of more than $500,000 is caused, grade as Category Six; 

If damage of more than $100,000 but not more than $500,000 is caused, grade as Category Five; 
If damage of at least $20,000 but not more than $100,000 is caused, grade as Category Four; 
If damage of at least $2,000 but less than $20,000 is caused, grade as Category Three; 

If damage of less than $2,000 is caused, grade as Category One. 

Exception: If a significant interruption of a government or public utility function is caused, 
grade as not less than Category Three. 


SUBCHAPTER B - CRIMINAL ENTRY OFFENSES 


311 Burglary or Unlawful Entry 


(a) 


(b) 


(c) 
(d) 
(e) 


If the conduct involves an armory or similar facility (e.g., a facility where automatic weapons or 
war materials are stored) for the purpose of theft or destruction of weapons or war materials, 
grade as Category Six; . 

If the conduct involves an inhabited dwelling (whether or not a victim is present), or any 
premises with a hostile confrontation with a victim, grade as Category Five; 

If the conduct involves use of explosives or safecracking, grade as Category Five; 

Otherwise, grade as “‘theft’’ offense, but not less than Catgegory Two. 

Exception: If the grade of the applicable “‘theft’’ offense exceeds the grade under this sub- 
chapter, grade as a “‘theft’’ offense. 


SUBCHAPTER C - ROBBERY, EXTORTION, AND BLACKMAIL 


321 Robbery 


(a) 
(b) 


(c) 


Category Five. 

Exceptions: 

(1) If the grade of the applicable “‘theft’’ offense exceeds the grade for robbery, grade as a 
“theft’’ offense. 

(2) Ifany offender forces a victim to accompany any offender to a different location, or if a vic- 
tim is forcibly detained for a significant period, grade as Category Six. 

(3) Pickpocketing (stealth—no force or fear), see Subchapter D. 

Note: Grade purse snatching (fear or force) as robbery. 
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Extortion 
(a) If by threat of physical injury to person or property, or extortionate extension of credit (loan- 
_ sharking),* grade as Category Five; 
(b) If by use of official governmental position, grade according to Chapter Six, Subchapter C. 
(c) Exceptions: 
(1) Ifthe grade of the applicable ‘‘theft’’ offense exceeds the grade under this subchapter, grade 
as a ‘‘theft’”’ offense; 
(2) Ifa victim is physicially held hostage for purposes of extortion, grade according to Chapter 
Two, Subchapter C. 


Blackmail [threat to injure reputation or accuse of crime] 
Grade as a “‘theft’’ offense according to the value of the property demanded, but not less than 
Category Three. Actual damage to reputation may be considered as an aggravating factor. 


SUBCHAPTER D - THEFT AND RELATED OFFENSES 


331 


332 


333 


334 


335 


Theft, Forgery, Fraud, Trafficking in Stolen Property, * Interstate Transportation of Stolen Property, 

Receiving Stolen Property, Embezzlement, and Related Offenses 

(a) If the value of the property* is more than $500,000, grade as Category Six; 

(b) If the value of the property* is more than $100,000 but not more than $500,000, grade as 
Category Five; 

(c) If the value of the property* is at least $20,000 but not more than $100,000, grade as Category 

_ Four; 

(d) If the value of the property* is at least $2,000 but less than $20,000, grade as Category Three; 

(e) If the value of the property* is less than $2,000, grade as Category One. 

(f) Exceptions: 

(1) Offenses involving stolen checks or mail, forgery, fraud, interstate transportation of stolen 
or forged securities, trafficking in stolen property,* or embezzlement shall be graded as not 
less than Category Two; 

(2) Theft of an automobile shall be graded as no less than Category Three. Note: where the vehi- 
cle was recovered within 72 hours with no significant damage and the circumstances in- 
dicate that the only purpose of the theft was temporary use (e.g., joyriding), such cir- 
cumstances may be considered as a mitigating factor. 

(g) Note: In “‘theft’’ offenses, the total amount of the theft committed or attempted by the offender, 
or others acting in concert with the offender, is to be used. [[Notes and Procedures. Example (1): 
Seven persons in concert commit a theft of $70,000; each receives $10,000. Grade according to 

_ total amount ($70,000). Example (2): Seven persons in concert fraudulently sell stock worth 
$20,000 for $90,000. Grade according to the loss ($70,000)]]. 


Pickpocketing [stealth—no force or fear] 
Grade as a “theft” offense, but not less than Category Three. 


Fraudulent Loan Applications 
Grade as a ‘‘fraud’’ offense according to the amount of the loan. 


Preparation or Possession of Fraudulent Documents 


(a) If for purposes of committing another offense, grade according to the offense intended; 
(b) Otherwise, grade as Category Two. 


Criminal Copyright Offenses 
(a) If very large scale (e.g., more than 100,000 sound recordings or more than 10,000 audio visual 
works), grade as Category Five; 
(b) If large scale (e.g., 20,000-100,000 sound recordings or 2,000-10,000 audio visual works), grade as 
Category Four; 
(c) If medium scale (e.g., 2,000-19,999 sound recordings or 200-1,999 audio visual works), grade as 
- Category Three; 
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(d) If small scale (e.g., less than 2,000 sound recordings or less than 200 audio visual works), grade 
as Category Two. 


SUBCHAPTER E - COUNTERFEITING AND RELATED OFFENSES 


341 Passing or Possession of Counterfeit Currency or Other Medium of Exchange* 
(a) If the face value of the currency or other medium of exchange is more than $500,000, grade as 
Category Six; 
(b) If the face value is more than $100,000 but not more than $500,000, grade as Category Five; 
(c) If the face value is at least $20,000 but not more than $100,000, grade as Category Four; 
(d) If the face value is at least $2,000 but less than $20,000, grade as Category Three; 
(e) If the face value is less than $2,000, grade as Category Two. 


342 Manufacture of Counterfeit Currency or Other Medium of Exchange* or Possession of Instruments 
for Manufacture 
Grade manufacture or possession of instruments for manufacture (e.g., a printing press or plates) ac- 
cording to the quantity printed (see passing or possession)), but not less than Category Five. The term 
“‘manufacture’’ refers to the capacity to print or generate multiple copies; it does not apply to pasting 
together parts of different notes. 


SUBCHAPTER F - BANKRUPTCY OFFENSES 


351 Fraud in Bankruptcy or Concealing Property 
Grade as a ‘‘fraud’’ offense. 


SUBCHAPTER G - VIOLATION OF SECURITIES OR INVESTMENT REGULATIONS AND AN- 


TITRUST OFFENSES 


361 Violation of Securities or Investment Regulations (15 U.S.C. 77ff, 80) 
(a) If for purposes of fraud, grade according to the underlying offense; 


(b) Otherwise, grade as Category Two. 


362 Antitrust Offenses 


(a) If estimated economic impact is more than one million dollars, grade as Category Four; 
(b) If the estimated economic impact is more than $100,000 but not more than one million dollars, 


grade as Category Three; 
(c) Otherwise, grade as Category Two. 


[{Notes and Procedures: The term ‘‘economic impact”’ refers to the estimated loss to any victims (e.g., 


loss to consumers from a price-fixing offense).}] 
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Responses To The Accreditation Program: 
_What Correctional Staff 
Think About Accreditation 


By SusAN M. CZAJKOWSKI, PETER L. NACCI, NANCY KRAMER, 
SHELLEY J. PRICE, AND DALE K. SECHREST* 


in the field of corrections began 100 years 

ago, only recently has an attempt been made 
to promote a set of uniform standards that can be 
applied to a variety of different correctional settings 
in the context of a formal accreditation process. Six 
years have passed since the creation of the first for- 
mal set of standards by the Commission on Ac- 
creditation for Corrections (created in 1974 as a pro- 
gram of the American Correctional Association but 
now an independent entity), and presently over 350 
institutions and programs have been accredited, 
with over 200 more under contract with the commis- 
sion to achieve accreditation. 

With the rapid growth of the accreditation pro- 
gram has come a need for understanding the effects 
of the program and for assessing its strengths and 
weaknesses. In late 1982, the Commission on Ac- 
creditation for Corrections (CAC) initiated a major 
research effort to elicit feedback on the accredita- 
tion program from staff at accredited facilities and 
agencies in the field. By allowing staff to express its 
thoughts, needs, and problems related to accredita- 
tion, the commission hoped to gain insight into 
aspects of the program which need revising, leading 
to eventual improvement of the accreditation pro- 
cess and standards. The major product of this effort 
was a survey, designed collaboratively by the com- 
mission, the ACA Committee on Standards, and the 
Office of Research of the Bureau of Prisons, which 
was distributed to staff at all accredited programs 
in the United States and Canada during March 
1983. This article analyzes that survey to provide an 
understanding of how correctional personnel involv- 
ed in the accreditation process arrive at their overall 
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conclusions about the accreditation program. First, 
a brief description of the accreditation process itself 
will be presented, a discussion of the procedures us- 
ed to collect and analyze the data will follow, and 
finally, the results of the analyses and their implica- 
tions for the accreditation program will be explored. 


The Accreditation Process a 
’ There are several phases an institution/program 
must complete to achieve accredited status, and the 
entire process normally takes up to 2 years to com- 
plete. There are 10 sets of standards recognized by 
the CAC which correspond to different types of 
adult and juvenile programs, e.g., probation and 
parole, institutions, detention facilities, and com- 
munity services. In most agencies pursuing -ac- 
creditation, an accreditation manager oversees and 
coordinates the process, working with institution 
staff to reach compliance with the appropriate set of 
standards, which may be up to 450 in number. The 
standards cover a variety of areas, including institu- 
tional safety and security, staff training and 
development, program opportunities for offenders, 
and physica! pinnt conditions, and compliance with 
them is considered to reflect a minimum or accep- 
table level of performance for the facility. 

When a facility or program decides to undergo ac- 
creditation, it first completes a self-evaluation 
period. Activities during this period involve assess- 
ing the program’s level of compliance with the stan- 
dards, upgrading programs and the physical plant, 
where needed, and gathering extensive documenta- 
tion to demonstrate compliance with the standards. 
When the program believes it complies with enough 
standards to be eligible for accreditation and is 
ready for an on-site visit by the commission, they re- 
quest an audit. Audit teams, composed of experienc- 
ed correctional professionals selected and trained by 
the commission, are sent to the program to inspect 
its operations and physical facilities, speak with 
program staff and offenders, and review the 
documentation produced by staff to verify com- 
pliance with the standards. Through an exchange of 
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written reports and correspondence, the findings of 
the audit team are formally presented to the ex- 
ecutive staff of the facility, and the facility ex- 
ecutives respond to issues raised by the auditors 
and develop plans for correcting any deficiencies in 
meeting the standards. 

Upon completion of a successful audit during 
which the program demonstrates compliance with 
all mandatory life, health, and safety standards and 
90 percent of all other standards, an accreditation 
hearing is scheduled. The hearing, which is con- 
ducted by a panel composed of members of the com- 
mission’s governing board and is usually attended 
by agency representatives, serves a fact-finding 
function. The hearing involves a review of the pro- 
gram’s audit report, including any appeals of the 
audit team’s findings submitted by the program; 
plans developed by the program to achieve 100 per- 
cent compliance with the standards; and any other 
matters relevant to the accreditation award. Based 
on the determination that the program has achieved 
acceptable levels of compliance with the standards 
and satisfies other conditions of the accreditation 
process, a 3-year accreditation is awarded to the 
agency or facility. 

Survey construction. The purpose of the accredita- 
tion survey was to obtain correctional staff 
members’ opinions about the benefits and problems 
accreditation presented for them and their agencies. 
The survey consisted of items designed to measure 
respondents’ perceptions and feelings abont various 
aspects of the accreditation program. Respondents 
used a scale to indicate agreement or disagreement 
with a number of statements that reflected their 
beliefs about the impact of accreditation on the in- 
stitution, for example, its influence on the effec- 
tiveness of programs and operations, as well as 
more specific effects of accreditation, such as its ef- 
fect on staff morale. Items were also included to 
measure how respondents viewed the accreditation 
process itself, in terms of the adequacy of time 
allowed to complete the process, the usefulness of 
requirements and preparations for accreditation, 
the distribution of staff resources to complete the 
- necessary tasks, and the behavior of commission 
‘auditors. In addition, the survey contained items 
assessing the need for changing or streamlining the 
process and assessing attitudes toward reaccredita- 
tion. Finally, the survey included items measuring 
characteristics of the group which responded to the 
questionnaire (i.e., position in the organization, 
security level, and size of facility) and open-ended 
questions which allowed respondents to state their 
views about accreditation in their own words. 


Collection of data. Surveys were sent to staff at all 
accredited facilities and programs in the United 
States and Canada, with instructions specifying the 
distribution of surveys to the chief executive officer 
of the facility/program, a department head, the ac- 
creditation manager, and a nonsupervisory staff- 
member. Of the 1,022 surveys sent to over 300 agen- 
cies, 566, or 55 percent, were returned. 


Data Analysis 


Descriptive analyses. The respondents were most- 
ly administrators or supervisory staff at adult in- 
stitutions which had completed their first accredita- 
tion process. Overall descriptive analyses (presented 
in more detail in Farkas and Fosen, 1983) revealed 
that these staff members were generally satisfied 
with the results of accreditation—believing that ac- 
creditation had tangible benefits for their institu- 
tions, such as increased program effectiveness and 
institution management—but were less satisfied 
with the process, believing that accreditation is 
disruptive to institutional functioning, requires 
more documentation than necessary, and therefore 
needs streamlining. 

Further analyses. While a description of overall 
responses to the survey provides useful information 
about how respondents generally feel about ac- 
creditation, how staff members arrive at their views 
of accreditation is also important to understand. 
Such an understanding would provide insights into 
why some groups of respondents were not as 
positive as others about the effects of accreditation, 
allowing managers to develop strategies for making 
the accreditation program more acceptable to these 
agencies and their staff members and encouraging 
them to become more actively involved in the ac- 
creditation program. In addition, the desire for 
streamlining the accreditation process may be 
stronger for certain groups, and it would be helpful 
to determine the types of experiences respondents — 
have had (type of training, for example) that lead to 
a desire for streamlining and the types of simplifica- 
tions or other changes in the accreditation process 
suggested by different groups. 

To find the answers to these questions, we used a 
data analysis technique, called path analysis, which 
involves the construction and validation of conjec- 
tured “‘models” that represent the way respondents 
think about an event, such as accreditation. A brief 
discussion of the statistical techniques used and 
their specific application to the analysis of 
responses to the survey follows. 

Factor Analysis. The questionnaire was con- 
tructed using items that would reflect certain 
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themes concerning the process of accreditation and 
its presumed effects on iastitutional functioning 
(e.g., accreditation as disruptive to institution 
operations; accreditation’s effects on institutional 
safety/security). The first stage of the analysis con- 
sisted of categorizing the items into groups based 
on what the authors believed to be the common 
themes these items represented to respondents 
when they thought about accreditation. For exam- 
ple, the items “‘there have been fewer incidents of 
violence at the facility/program since accreditation”’ 
and ‘‘because of accreditation, we’re better prepared 
for emergencies” were both considered to express 
the idea that accreditation affects the safety and 
security of the institution. Our ideas about which 
items clustered together to express particular topics 
were tested using factor analysis, a statistical pro- 


cedure which shows the extent to which an item 
reflects the concept it is presumed to represent. 
Eighteen themes or concepts were identified in this 
way, representing two major areas: 1) evaluations of 
accreditation’s effects on areas of institution func- 
tioning and effectiveness, and 2) evaluations of 
various elements of the accreditation process. The 
items and the themes they represent are shown in 
Table 1. Generally, the factor analysis confirmed the 
item-theme structure that the researchers had at- 
tempted to design into the questionnaire. An in- 
dividual’s responses to the items making up a theme 
were then combined so that each respondent could 
be given a score which indicated his beliefs about 
the theme, e.g., that accreditation had increased the 
safety of the institution. 


TABLE 1.- THEMES UNDERLYING ACA SURVEY ITEMS 


Themes Items 


Themes Items 


SAFETY AND e There have been fewer incidents of 


SECURITY violence at the facility/program since ac- 
creditation. 
e Because of accreditation, we’re better 
; prepared. 
OPPORTUNITIES ¢ Inmates have more opportunities for 
FOR INMATES visiting since accreditation. 


e Inmates have more opportunities for 
meaningful work assignments since ac- 
creditation. 

¢ Inmates have.more opportunities for 
furthering their education since ac- 
creditation. 

e Inmates have more opportunities for 
recreation since accreditation. 


RELATIONSHIP © Accreditation has enabled us to work 
WITH COURTS with the Courts more effectively (i.e., 
consent decrees, etc.). 
e Being accredited will give us a better 
defense against pending/future law 
suits. 


RELATIONSHIP © Accreditation enabled us to justify re- 
WITH quests for increases in funds and/or 
LEGISLATURE positions better than we could before. 
e We have obtained additional resources 
for the facility/program because of our 
involvement with accreditation. 


MANAGEMENT ® Accreditation has been a good manage- 
EFFECTIVENESS _ ment tool. 
e Accreditation helped us develop and 
— our policies and procedures 
tter. 


EVALUATION _ © Accreditation helped us determine if 
OF PROGRAMS staff had been following agency policy. 
e During accreditation, we evaluated pro- 
grams and operations more thoroughly 
than we had before. 


e Accreditation is a good way to measure 
what is actually happening in the 
facility/program. 


RESULTS OF e I do not see any tangible benefits from 


ACCREDITA- accreditation. 

TION e The accreditation process has increased 
the effectiveness of programs and opera- 
tions. 


e The accreditation process hs resulted in 
a safer, cleaner, more healthy place for 


staff and offenders. 
DESIRE TO e The documentation required in prepara- 
STREAMLINE tion for the audit is more than necessary 
to meet the standards. 


THE PROCESS 
e The duplication in the standards manual 
results in unnecessary work. 

e Any streamlining in the accreditation 
process would significantly harm the ef- 
fectiveness and credibility of the ac- 
creditation program. 

e I fear that any reduction in the number 
of standards would significantly harm 
the effectiveness and credibility of the 
accreditation program. 


DISTRIBUTION’ Staff members working on accreditation 
OF WORKLOAD _ spent over 50% of their time during the 
self-evaluation/audit period involved 

with accreditation. 
e All supervisory level staff was involved 
in the self-evaluation process and in 


preparing for the audit. 
e The accreditation work load was spread 
evenly among the staff. 
DISRUPTION TO « Accreditation is disruptive to the 
INSTITUTIONAL routine operation of an_ institu- 
OPERATIONS tion/program. 


e Our experience shows that preparation 
for accreditation can be fit into routine 
operations. 
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Themes Items 


Themes Items 


CAC RESPON- e The CAC’s own operating manual for 
SIVENESS applicant agencies was not helpful. 
e The Commission and its staff are 
responsive to the needs and interests of 
correctional practitioners. 


TIMELINESS e There was not enough time to complete 
the self-evaluation process. 
e The auditors need more time to ade- 
quately measure compliance with the 
standards. 


UTILITY OF e Preparing Plans of Action contributes 


PREPARATIONS every little to the value of accreditation. 
e Gathering documentation for audit 

preparation was useful. 
AUDITOR © The auditors are too dependent on writ- 


FLEXIBILITY ten documentation. 

e The auditors requested additional 
documentation which was not necessary 
for purposes of the audit. 

e Auditors adequately supplemented 
their review of documentation with in- 
terviews and on-site verification. 


AUDITOR e In judging compliance, auditors went 
FAIRNESS beyond the intent of the standards. 

e The auditors gave us the opportunity to 
demonstrate compliance with the intent 
of the standards. 

e The auditors were here to find fault; 
they did not give us credit when we 
deserved it. 


AUDITOR e The auditors knew how a correctional 
facility/program should operate. 

e The auditors understood current correc- 
tional practices. 


STAFF MORALE «© Accreditation improved staff com- 
munication. 
e Accreditation improved staff moraie. 


COMMITMENT ©® Once accredited we shouldn’t have to 
TO ACCREDITA- complete the entire process again to be 
TION reaccredited. 

e I feel we should seek reaccreditation. 


Path Analysis. The path analysis involved testing 
whether the respondents’ thoughts or opinions 
about the themes (e.g., that accreditation results in 
a safer institution, that the accreditation process 
needs streamlining, that accreditation improves 
management of the institution) were related in par- 
ticular ways specified by ‘“‘models.’’ These models 
can be thought of as representations of the connec- 
tions between people’s thoughts and opinions about 
a topic, such as accreditation. The analysis 
presumes that people think logically from ‘‘A’’ to 
““B” to “C” to “D.” If ‘“D’”’ is the thought, ‘‘ac- 
creditation does not increase the effectiveness of 
programs and operations,”’ then perhaps by reveal- 
ing that this negative evaluation of accreditation 
starts ultimately with thought ‘‘A”’ (“‘the accredita- 
tion process is disruptive to institutional function- 
ing’’), which in turn produces thoughts ‘‘B” and 
““C”’ (“accreditation does not improve relationships 
with the Courts’’ and ‘‘does not provide greater op- 
portunities for inmates”), we have learned where im- 
provements might be made. To say only that some 
percentage of people agree or disagree that ac- 
creditation is beneficial and that some percentage 
believe that accreditation is disruptive does not 
acknowledge the connection people make between 
these thoughts and does not indicate how a judg- 
ment about accreditation’s benefits can be influenc- 
ed in the future. But by obtaining empirical support 
for a relationship between beliefs about the disrup- 
tiveness of the accreditation process and one’s 


evaluation of accreditation, we can feel more confi- 
dent that accreditation’s disruptive effects may be a 
key determinant of dissatisfaction with accredita- 
tion, and therefore that decreasing the disrup- 
tiveness of the process will lead to more positive at- 
titudes toward the accreditation program. 

Three models which hypothesize relationships 
between respondents’ thoughts about the different 
themes were tested using path analytic techniques, 
which show the extent to which a thought or opinion 
about a theme is related to or produces another 
thought. The results of those analyses, along with a 
description of each model and a discussion of the im- 
plications following from the results of the analyses, 
are discussed below. 


Results 


The Management Effectiveness Model. Previous 
analyses revealed that administrators (defined as 
chief executive officers and agency administrators) 
responded more favorably to accreditation than 
nonadministrators (both nonadministrative super- 
visors and line staff). For example, while 83 percent 
of administrators disagreed that there were no 
tangible benefits from accreditation (with 10 per- 
cent agreeing with this statement), 64 percent of 
nonadministrators disagreed with this item and 20 
percent agreed with it. We hypothesized that this 
difference in response to accreditation’s benefits 
might be due to the difference between ad- 
ministrators and nonadministrators in terms of 
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their expectations about what accreditation will do 
for the agency or facility and their perceptions con- 
cerning its impact. These differential perceptions 
and expectations are in turn related to each group’s 
function within the organization and the role the 
groups play in achieving accreditation. In assessing 
the rewards accreditation brings to an institution, 
administrators may focus on how it affects their role 
in the organization—that is, that it increases 
management and evaluation of programs, enabling 
them to “‘sell” their programs more effectively to 
the legislature and better defend themselves in 
court, thereby increasing their ability to obtain 
needed resources. It may be the perception that ac- 
creditation better enables the institution to deal 
with the legal system and to elicit support and 
resources from legislators that leads administrators 
to believe that accreditation has tangible benefits 
and increases program effectiveness at their institu- 
tions. 

However, unlike administrators who deal with 
these issues on a daily basis, nonadministrators 
may not perceive accreditation as enhancing 
management capabilities, improving the 
institution’s relationships with outside agencies, 
and therefore providing benefits to the institution to 
as great an extent. We hypothesized that nonad- 
ministrative personnel may focus more on day-to- 
day aspects of the institution’s functioning and 
might therefore be more sensitive to the effects of 
accreditation on more “‘operational” issues, such as 
institutional security, staff morale, inmate oppor- 
tunities, and routine operation of the institution. 
Since the demands placed on an agency during the 
accreditation process can cause problems primarily 
for those staff most involved with the daily opera- 
tion of the facility, nonadministrative staff may be 
more likely to focus on the increased workload and 
operational problems resulting from accreditation, 
and so may be more likely than administrative staff 
to view accreditation as disruptive to the institu- 
tion, as harmful to staff morale, and as a diversion 
from providing greater opportunities for inmates 
and facility security. These attitudes may lead to a 
less positive evaluation of the results of accredita- 
tion and less commitment to the process for nonad- 
ministrative that for administrative staff. 

Findings. The analyses showed that the authors’ 
intuitions about the differences between these two 
groups’ evaluations of accreditation were largely 
correct: administrators do view accreditation more 
positively than nonadministrators—that is, they 
believe accreditation increases the effectiveness of 
programs, makes the institution a cleaner, healthier, 


and safer place, and produces tangible 
benefits—because administrators believe, to a 
greater extent than do nonadministrators, that ac- 
creditation will enhance their ability to organize and 
manage the institution, which causes them to 
believe they will be better able to obtain resources 
and support from the courts and legislature through 
accreditation. In addition, because of their belief 
that accreditation has positive effects, ad- 
ministrators are more committed to the accredita- 
tion program as evidenced by their greater desire to 
seek reaccreditation than nonadministrators. 

Contrary to expectation, nonadministrators, as 
compared to administrators, did not see accredita- 
tion as having more negative effects on institutional 
security and opportunities for inmates, nor as caus- 
ing greater disruption to institutional functioning. 
However, nonadministrators were less likely than 
administrators to believe that accreditation 
positively affects staff morale, which in turn leads 
to less positive attitudes about the effects of ac- 
creditation among nonadministrators and conse- 
quently to their diminished commitment to the ac- 
creditation program. 

Implications. Administrators and nonad- 
ministrators see the effects of accreditation dif- 
ferently, and this analysis suggests that these dif- 
ferences may be based on the different roles and 
therefore the different experiences of these two 
groups within the organization. Administrators see 
accreditation more positively because they see it as 
enhancing the acquisition and management of 
resources, areas of institution operation with which 
they have direct experience. Nonadministrators, 
although generally positive about accreditation’s 
impact on the organization, are less positive about 
its effects than are administrators, perhaps because 
they don’t encounter these effects directly in their 
day-to-day experience. Since they don’t confront 
issues of institution management and resource ac- 
quisition as do administrators, the value of ac- 
creditation in these areas is not as apparent to them. 

One implication of this finding is that nonad- 
ministrative staff can be “brought into” the ac- 
creditation process to a greater extent. Nonad- 
ministrators currently do not see accreditation as af- 
fecting them personally and therefore could be made 
more aware of how accreditation can benefit them 
directly. First, accreditation’s potential for improv- 
ing institution management, and therefore improv- 
ing relationships with outside agencies, should be 
emphasized by administrators. Then, specific 
benefits resulting from the enhanced institution 
management and better relationships with the 
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courts and legislature provided by accreditation 
should be communicated to line staff and super- 
visors by administrators. Administrators should 
emphasize that better management and increased 
resources ultimately affect everyone in the institu- 
tion, whether management or nonmanagement; ad- 
ministrators should stress the concrete ways line 
staff and supervisors can benefit from these im- 
provements (e.g., higher pay, more positions, safer 
conditions). These connections need to be made ex- 
plicit to those who are not as involved in the process 
so as to ensure their support and involvement in the 
accreditation program. 

The Auditors Model. Although the amount of 
time spent by auditors at the facility is limited, the 
way respondents evaluate auditor behavior and at- 
titudes in conducting the audit—whether auditors 
are perceived as acting in a fair manner, as 
demonstrating expertise in the field of corrections 
and a willingness to be flexible in conducting the 
audit—may be an important determinant of 
respondents’ views of the CAC and their overall 
perceptions of the accreditation process. Previous 
analyses showed that respondents’ attitudes toward 
the auditors were very positive overall, with the 
auditors perceived as fair, knowledgeable about cor- 
rections, and responsive to staff efforts to provide 
information to supplement documentation prepared 
for the audit (Farkas and Fosen, 1983). Knowing 
whether these attitudes influence impressions of the 
commission and of the results of accreditation could 
indicate the extent to which auditor behavior con- 
tributes to respondents’ views of accreditation, and 
whether increased emphasis might be placed on how 
audit teams interact with field staff, and the ‘‘im- 
age’ they project while in the field. 

Findings. The analysis using this model indicated 
that beliefs that the auditors are flexible and 
knowledgeable result in more positive evaluations of 
the commission’s responsiveness and more positive 
attitudes toward the effects of accreditation on in- 
mates, staff, and overall institutional functioning. 
However, beliefs that the auditors are fair does not 
seem to influence whether the CAC is seen as 
responsive, nor whether accreditation is seen to 
have positive or negative effects. The finding that 
the perception of the auditors as fair does not im- 
pact on any of the variables in the model may be due 
to a belief that auditor fairness is more reflective of 
personal qualities or characteristics of the auditor 
than of the CAC and the accreditation program in 
general. However, auditor knowledgeability and 
flexibility may be perceived as resulting from CAC 
selection and training, thus indicating the extent to 


which the commission ‘“cares’’ about the re- 
spondents and their accreditation-related needs. 

Implications. The audit teams sent to the institu- 
tions play an important role in staff response to the 
accreditation program; they are, in a sense, the ‘‘per- 
sonification’’ of the accreditation program for field 
staff and can act to ensure positive responses to the 
commission and the program. This suggests that 
the CAC should continue to place emphasis on selec- 
ting well-qualified, knowledgeable, and flexible in- 
dividuals to serve as auditors by using selection 
criteria that emphasize these qualities in auditors. 
Auditors should be sensitized to the impact their 
demonstration of correctional knowledge and flex- 
ibility has on personnel at facilities during the audit. 
And finally, perhaps managers should emphasize to 
staff that auditors are selected on the basis of cor- 
rectional expertise, thus contributing to continued 
positive attitudes toward and acceptance of ‘he 
auditors. 

The Accreditation Process Model. This model ad- 
dresses the way characteristics of the respondent or 
facility—type of accreditation training received, 
position, security level, and size of the facility—af- 
fect: 1) beliefs about the distribution of 
accreditation-related work among staff; 2) whether 
respondents thought there was adequate time for 
the process; and 3) whether the required prepara- 
tion, i.e., Plans of Action and documentation for 
audit, was seen as useful. The model predicts that 
negative evaluations of the accreditation 
process—i.e., that the workload is not distributed 
evenly, that the time allowed is inadequate, and/or 
that the preparations are not useful—may lead the 
respondent to see accreditation as disruptive, and 
therefore to believe that streamlining of the ac- 
creditation process and standards would not harm 
the program, and that the process is in need of 
simplification through elimination of duplication in 
the standards and reduced documentation re- 
quirements. 

Findings. Security level, facility size, and the 
respondent’s position in the agency all affect the ex- 
tent to which streamlining is desired; interestingly, 
type of training had no effect on whether an in- 
dividual believed the procedure required streamlin- 
ing. In terms of position, accreditation managers 
were the group of respondents most likely to desire 
streamlining. Administrators tended to believe that 
the workload was more evenly distributed among 
staff and were more likely to think the time allowed 
was adequate, while nonadministrators were more 
likely to believe that the time was inadequate. In ad- 
dition, staff members at medium security facilities 
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were less positive about the usefulness of preparing 
for the audit and for accreditation generally, leading 
to a greater perception of the accreditation process 
as disruptive and to a desire to streamline the pro- 
cess. Personnel at smaller facilities (less than 250 in- 
mates) saw the preparations as more useful, and 
therefore saw less need for streamlining the process. 

Finally, the variables that best predicted a desire 
for streamlining the process were beliefs about the 
distribution of accreditation-related work and the 
utility of preparations for the audit. Streamlining 
was desired to a greater extent when staff perceived 
that the workload was inequitablv distributed and 
that the preparations required for accreditation 
were not useful; however, the perception that inade- 
quate time was allowed was not important in deter- 
mining a respondent’s desire for streamlining. 

Implications. The fact that accreditation 
managers were most likely to desire streamlining 
presumably reflects the more direct involvement of 
accreditation managers, the greater demands of the 
process on these individuals, and consequently their 
greater awareness of problems with the accredita- 
tion process due to unnecessary complexity. Since ac- 
creditation managers are the persons most closely 
involved with accreditation procedures, and since 
most respondents (70 percent) indicated that the ac- 
creditation managers at their facilities were not 
assigned exclusively to accreditation duties but per- 
formed these duties in addition to their regular jobs, 
accreditation managers may more often experience 
work overload due to accreditation and therefore 
desire streamlining of the process to a greater ex- 
tent. 

Respondents’ judgments about the usefulness of 
preparing for accreditation, including developing 
Plans of Action and gathering documentation for 
the audit, appeared to differ depending on security 
level and size of the facility. Personnel in medium 
security level facilities found the preparations least 
useful and desired streamlining to a greater extent 
than did staff at other security levels, while staff at 
smaller institutions found the preparations for ac- 
creditation more useful and did not desire streamlin- 
ing to as great an extent as did staff at larger 
facilities. The reason for these findings is not clear; 
perhaps the different perceptions about the ac- 
creditation process held by personnel at institutions 
of varying size and security level are based on dif- 
ferences in other variables that are correlated with 
security level and size, for example, differences in 
the types of populations being served, or the 
predominant types of work activities that staff are 
required to perform (e.g., an emphasis on the pro- 


cessing of inmate movement into and out of the 
facility at the lower security level institutions vs. a 
greater emphasis on long-term maintenance ac- 
tivities at the higher security levels). Further ex- 
ploration of the relationship between security level, 
size, and the perceived usefulness of accreditation 
preparations and requirements is needed to clarify 
this finding. 

Obviously, the accreditation process is more prob- 
lematic for some groups of respondents than 
others. It could be hypothesized that the extent to 
which it is a problem depends on how much the 
demands of the accreditation process exacerbate the 
demands already made on the individual by his day- 
to-day job. Those who experience the greatest 
number of demands associated with accreditation, 
such as accreditation managers, for example, may 
experience work overload as a result of their par- 
ticipation in the accreditation process, and therefore 
see the process as more disruptive and as more in 
need of streamlining than other staff. In any event, 
it is interesting that for staff in general, a desire for 
streamlining was not based on time constraints in- 
herent in the accreditation process, but rather on an 
evaluation of how useful the preparations were and 
how the workload was distributed among staff. 


Conclusions and Recommendations 


Based on the conclusions drawn from each of the 
three models presented above, recommendations 
can be made for improving both the process and at- 
titudes of staff toward accreditation. The recom- 
mendations are addressed to administrators at in- 
stitutions undergoing or about to undergo ac- 
creditation, and to ACA and commission staff who 
have responsibility for revising the process and 
standards: 

e Line staff and nonadministrative super- 
visory staff could be more involved in the ac- 
creditation process than they currently are, 
or should at least be more aware of the ex- 
tent to which they are beneficiaries of the 
process. Such involvement, which includes 
emphasizing the ways accreditation can im- 
prove management, increase resources, and 
benefit the institution as a whole, should im- 
prove their attitudes toward and commit- 
ment to the accreditation process. 

e The behavior of auditors is important, as it 
reflects on the commission and the ac- 
creditation process in general. Care should 
continue to be taken to select qualified 
auditors and emphasize that they be flexible 
during the audit process. 
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e The accreditation process is more disruptive 
to some groups of individuals than others, 
particularly to those staff members who 
already have a large number of demands 
placed on them by their jobs without the add- 
ed burden of accreditation and those who 
are most involved in implementing the ac- 
creditation process. This suggests that in- 
dividuals in these groups be sought out as a 
source of suggestions for streamlining the 
accreditation process. 

Although these findings reveal something about 
the way staff members think about accreditation, 
they also raise further questions that should be ad- 
dressed: 

e Itis not clear why nonadministrators see ac- 
creditation as having a less positive effect 
on staff morale than do administrators. 
Perhaps nonadministrators view the process 
as merely additional work and feel the added 
operational demands of accreditation will in- 
crease the workload and cause morale prob- 
lems. If this is true, future efforts to em- 
phasize the benefits of accreditation to line 
staff members should be accompanied by 
administrative recognition of the additional 
demands accreditation creates for these 
staff members, an assessment of the extent 
to which staff members become ‘“‘overload- 
ed’’ due to accreditation-related work, and 
perhaps the provision of additional support 
to those staff members who experience work 
overload. Future research which examines 


the impact of accreditation-related demands 
on staff workload and morale is needed. 

e Why do personnel at medium security and 
larger facilities desire streamlining to a 
greater extent than do personnel at 
minimum and maximum security facilities 
and at smaller institutions? Again, there is a 
need to look more closely at differences in 
perceptions of accreditation based on 
characteristics of the facility, such as securi- 
ty level and size. 

Finally, the ACA and the commission continue to 
be committed to a thorough examination of the ac- 
creditation process, as reflected in their solicitation 
of opinions and suggestions from field staffs and 
willingness to respond to the feedback received. 
Based on the results of this survey, the ACA Com- 
mittee on Standards and the commission have 
deleted nearly 100 standards from the second edi- 
tions of the adult manuals. There is a commitment 
to further eliminate duplicative standards and to 
revise both the accreditation and reaccreditation 
processes. These efforts to maintain communication 
and to act on suggestions from those participating 
in the accreditation process are essential to an effec- 
tive accreditation program and to the overriding 
goal of upgrading programs and services in order to 
ensure humane and effective correctionai institu- 
tions. 
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The Victim’s Role in the Penal Process: 
Recent Developments in California* 


By DONALD R. RANISH AND DAVID SHICHOR** 


NE OF the most important recent public 

concerns about the criminal justice process 

is the victim and his place within the com- 
plex of due process standards and procedures. The 
focus has for so long been on those who violate the 
standards of societal behavior and not on those who 
have suffered the consequences of criminal activity. 
Some have argued, therefore, that the criminal 
justice system is unbalanced since it ignores the 
needs and concerns of victims. 

This pattern is changing, however. Both scholars 
and the public have begun to recognize the problems 
facing victims of criminal acts. This concern was 
manifested in forceful terms in June 1982 when Cali- 
fornia voters approved an initiative known as Prop- 
osition 8, the so-called Victims’ Bill of Rights. Its 
leading sponsor and advocate was Paul Gann who, 
with Howard Jarvis in 1978, wrote the now-famous 
Proposition 13, which cut property taxes in Califor- 
nia by more than half. Given this notoriety, Gann 
and his supporters were easily able to qualify the 
amendment to the California constitution. The 
voters approved it by more than 55 percent of the 
votes cast. 

The new constitutional initiative is actually a 
complex of procedures and alterations to 
California’s penal code.' This article focuses on two 
interrelated provisions of the Gann initiative. The 
first is the right of a victim or his next of kin to ap- 
pear at the sentencing hearing of the criminal defen- 
dant in order to present to the court his views regar- 
ding the defendant’s criminal behavior and the im- 
pact of that behavior on the victim. The law pro- 
vides the victim with the opportunity to address 
whether the defendant should be sentenced to state 
prison or be granted probation. The second compo- 
nent of this initiative allows a victim or his next of 
kin to appear before a panel of the Board of Prison 
Terms—commonly known as the parole board 
—which considers a release date for the prisoner 


*A previous version of this paper was presented at the 35th 
Annual Meeting of the American Society of Criminology, 
November 9-13, 1983, Denver, Colorado. 

**Dr. Ranish is a professor of political science at Antelope 
Valley College. Dr. Shichor is a professor of criminal justice at 
California State University, San Bernardino. 


guilty of the particular criminal act or acts in ques- 
tion. 

While these are not new provisions in the criminal 
justice system in California or elsewhere, the Gann 
initiative has provided a structural and operational 
scheme by which victims of serious crimes can com- 
municate to the authorities charged with dealing ap- 
propriately with the criminal about the crime, the 
offender, and the meaning of the criminal act to the 
victim’s life. 

Given the new reality in California, this article 
focuses on the rights of victims to participate in 
sentencing and parole procedures, by first address- 
ing the specific elements of the California law now in 
place and then by reviewing the appropriate vic- 
timological literature. The authors’ purpose was to 
ascertain where these California procedures fit 
within the theoretical criminological research, as 
well as to review other efforts to assist the victim. 
The authors analyze the law’s actual impact on the 
sentencing and parole systems in California and 
determine what kinds of victims are taking advan- 
tage of these options. Finally, this article attempts 
to examine and evaluate these procedures within the 
context of a variety of criminological, constitu- 
tional, and political issues which are raised by the 
use of the options now available to victims in 
California’s criminal justice system. What is impor- 
tant to address is the degree to which these 
possibilities for victims are beneficial to all involved 
in the disposition of criminal defendants, not only 
for California but for the nation as a whole. This en- 
tire inquiry, it must be noted, must be developed 
within the context of California’s determinate 
sentencing law which provides the parameters for 
sentencing in the criminal courts. 

The ultimate question, of course, is whether socie- 
ty is better served by the two related procedures for 
victims described here. Is it clear that the communi- 
ty is safer, and are victims of crime better able to 
deal with and understand their misfortune? What 


' The Victims’ Bill of Rights has a number of interrelated provisions dealing with the 
criminal justice process in California. These include evidence standards, testimony 
regarding previous felony convictions, the limitation of the diminished-capacity 
defense, and restrictions on plea-bargaining. There are other sections involving the 
right to safe schools, youthful offenders, and a restitution system for victims. 
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are the benefits to individuals involved and society 
at large? Finally, is there an underlying political 
motive for the advocacy of these kinds of provisions 
now developing in the criminal law? 


Provisions of the Law 


The provisions of the Gann initiative under ex- 
amination involve two separate but interrelated 
elements. First, the law provides that a victim of 
any crime or the next of kin, if the victim has died,? 
has the right to attend all sentencing proceedings to 
present to the judge his views about, the crime, the 
criminal defendant, and the possible need for 
restitution. The court is required to consider the 
statement made by the victim which becomes part 
of the permanent record of the criminal case. The 
prosecuting attorney, a deputy district attorney for 
the county in which the trial has occurred, notifies 
the victim (or victims) of the actual sentencing hear- 
ing at which the victim may appear. The law also 
allows the victim to retain private counsel to pre- 
sent the victim’s position of the issues in question. 
The actual language of the law indicates that the 
county probation officer involved in the case is 
responsible for notifying the victim regarding the 
sentencing hearing (California Penal Code, Section 
1191.1). 

The other element of the Victims’ Bill of Rights 
allows or provides for the victim, his next of kin, or 
retained counsel to be notified of any parole eligibili- 
ty or setting of a parole date for any prisoner in 
state custody 30 days before the actual hearing by a 
panel of the Board of Prison Terms. At this hearing, 
the victim or counsel has the right to ‘‘adequately 
and reasonably”’ express his or her views regarding 
the crime and the offender. This statement becomes 
part of the record of the Board of Prison Terms and 
must be considered as part of the decisionmaking 
process regarding the disposition of the defendant 
(California Penal Code, Section 3043). The same pro- 
cedure is available for victims of young offenders 
under the Youth Offender Parole Board (California 
Welfare and Institutions Code, Section 1767). 

Before the new law was instituted in July 1982, 
victims had opportunities to appear informally at 
sentencing hearings. Judges rarely denied a victim 
in California the opportunity to express his point of 
view. Parole release decisions likewise have been 
subject to public comment. Citizens have organized 
letter and petition campaigns to seek the retention 
of a prisoner in state prison. These developments 


* The Gann initiative provides that the next of kin shall be defined, in the following 
order, spouse, child or children, grandchild, parent, brother, sister, niece, or nephew. 


need victimological perspective; therefore, a brief 
theoretical review of the victimological literature is 
appropriate. 


Victimology: Some Theoretical Thoughts 

Historically, the victim has been an integral part 
of the criminal justice process. Schafer (1977) in his 
review of the victim’s role in this process notes that 
in ancient times social control was in the hands of in- 
dividuals. At that time, social organization was not 
sufficient, thus individual members of society were 
forced to take the law into their own hands. The in- 
dividual ‘‘made the law, and he was the victim, the 
prosecutor and the judge” (Schafer, 1977: 7). He re- 
venged harms committed against him and demand- 
ed compensation for them. When people began to 
live in kinship groups, an offense against an in- 
dividual was considered to be against the whole 
group. This development facilitated the emergence 
of the concept of collective responsibility, which in 
turn led to the practice of blood feuds. This custom 
increased the cohesion of the kinship unit and serv- 
ed as a social defense mechanism against outsiders. 
With the development of a more stable economic 
system and higher level of material culture, the ar- 
rangement of compensation has emerged. 

In fact, ancient law is more a law of torts than a 
law of crimes (Maine, 1887). For instance, most of- 
fenses that in modern societies are considered to be 
criminal violations—such as, theft, robbery, and 
assault—were handled as torts in Roman law 
(Meiners, 1978). Similarly, the law in primitive 
societies ‘‘contained monetary evaluations for most 
offenses as compensation to the victims, not as 
punishment of the criminal” (Laster, 1975: 20). 

During these historical periods, the victim was a 
major focus of interest in the law. The victims’ role 
in the offense was not questioned; victims were 
assumed to be innocent and passive, and their major 
role in the proceedings was to be compensated for 
the harm suffered. The importance of the victim 
started to decline with the rising political and 
economic power of the kinship. Eventually the con- 
cept of criminal law has developed to consider most 
offenses committed by one individual against 
another as offenses against the state, rather than as 
offenses to the individual who was actually harmed. 
The victim’s relation to the crime was viewed as a 
civil rather than a criminal matter, hence he could 
find remedies only throught the civil law. These 
developments underline the “‘decline of the victim’’ 
(Schafer, 1977: 15). 

In the twentieth century the interest in the fate of 
the victim started to increase. Schafer (1977: 24) 
writes: 
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There has been renewed recognition during the past few 
decades that crime gives rise to legal, moral, ethical, and 
psychic ties not only between the violator and society, but 
also between the violator and his victim. 

But this increase in interest was gradual, and un- 
til recently, to many the victim was the forgotten 
link in the criminal justice process. This state of af- 
fairs was connected with the rehabilitative ideology 
prevalent in the criminal justice system during the 
greater part of this century. During this time the 
focus of criminological interest was on the offender. 
The main concern was with his personal and 
socioeconomic characteristics, his legal rights, and 
the effect of the criminal justice system on him. In 
comparison, professional literature dealing with 
crime victims was limited until the 1970’s. Since the 
1970’s, an increasing number of theoretical and em- 
pirical works have been written about victimization, 
the victim’s role in crime, typology of victims, vic- 
tim compensation and restitution, and other related 
topics. The Bureau of the Census conducted yearly 
victimization surveys, several victimology confer- 
ences were held, and the World Society of Vic- 
timology was established. 

The victim’s role in the criminal justice process 
also came under scrutiny. In their review of the vic- 
timological literature Decker, Shichor, and O’Brien 
(1982) found several works which pointed out that 
the criminal justice system takes into consideration 
the identity of the victim. Historically, the iden- 
tities of both the offender and the victim have been 
determining factors in the administration of justice 
(Pritchard, 1955; Barnes and Teeters, 1959). To a 
degree this is still true today, although it happens in 
more subtle ways. Newman (1966) found that the 
behavior and personal characteristics of the victim 
are important variables in the conviction or the ac- 
quittal of an offender. 

On the other hand, Williams (1976) has found that 
although the personal characteristics of the victim 
affect the way in which a violent case is being pro- 
cessed (that is, the prosecutor’s decision to screen or 
to continue a case), such characteristics did not ap- 
pear to have an influence on whether the defendant 
was found guilty or not. According to this research, 
the only factor which had an effect on the guilty ver- 
dict was the existence of a personal relationship be- 
tween the victim and the defendant. The likelihood 
that a case will be dismissed or dropped altogether 
(except in the case of homicide) when there is a 
familial or friendship relation between the victim 
and the defendant is much higher than under any 
other circumstances. 

Another study has indicated that ‘‘victim 
precipitation” and the image projected by the vic- 


tim appear to influence the judge in the sentencing 
process (Denno and Cramer, 1976: 224). While the 
ways in which the victims were dressed and behaved 
were important in the courtroom, their ascribed 
characteristics (i.e., sex, age, and race) seemed to 
have even greater impact on the proceedings. 

The victim’s importance in the courtroom is 
demonstrated also through the proliferation of 
victim-witness programs. Those were established as 
an outcome of a “new” trend of criminological 
thinking which claimed that the criminal justice 
system disproportionally paid too much attention to 
the offenders (i.e., protecting their constitutional 
rights), while their victims receive much less atten- 
tion. Furthermore, victims often go through very 
negative experiences in the criminal justice process. 
They can be summoned numerous times to court, 
can be questioned rigorously and often even offen- 
sively on the witness stand, and can be harassed by 
the accused or the accused’s relatives and friends. 
Because victims also often feel that the authorities 
are indifferent to their plight, they often decide not 
to report crimes. This situation has prompted the 
launching of victim-witness programs which are 
meant to, first, satisfy ‘“‘the emotional and social 
needs of crime victims and witnesses,’’ and second- 
ly, ‘‘...increase the willingness of victims and 
witnesses to cooperate with police and prosecutors 
after they have reported a crime’’ (Rosenblum and 
Blew, 1979: 3). In addition, these programs are 
meant to underscore that victims and witnesses are 
important participants in the criminal justice pro- 
cess. 

McDonald (1982) has reviewed recent de- 
velopments regarding the victim’s role in the 
American criminal justice system. He mentions two 
special programs designed to increase the victim’s 
participation in the criminal justice process. For in- 
stance, in a program established in Miami, victims 
were invited to participate in the plea-bargaining 
session at which the judge, the prosecutor, the 
defense attorney, and—if the victim wanted—the 
defendant were present. It was found that victims 
attended these sessions in only one-third of the 
cases. These sessions, which lasted an average of 10 
minutes, did not delay the court proceedings. When 
victims did attend the proceedings, they hardly said 
anything and thus their participation was minor. 
They usually approved the agreements which were 
already discussed between the lawyers and did not 
demand vengeance. The impact of the presence of 
the victim on changing the agreement was found to 
be minimal. 

Another example is McDonald’s own small scale 
study of 37 victims in Detroit. In this project the 
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victims were asked by the prosecutor what kind of 
sentences they wanted for the defendant if he were 
found guilty. Forty-six percent of the victims re- 
quested the maximum possible sentence. McDonald 
attributes the major difference between the Miami 
and the Detroit projects to the different settings in 
which the victims made their recommendations. In 
Miami, since the victim was physically present with 
the defendant in the same room where the lawyers 
were negotiating, he might have been reluctant to 
speak his mind. On the other hand, in Detroit the 
victims made their recommendations in a private 
discussion with the prosecutor. Nonetheless, in 
Detroit the victims of violent personal crimes were 
less likely to request the maximum sentence than 
were the victims of property offenses. 

Questions regarding these two projects linger. 
The victims in Miami possibly wanted harsher 
sentences but were afraid or too embarrassed to re- 
quest them. Indeed, they might have found the new 
procedures frustrating. Another possibility is that 
the active participation in the negotiations provided 
them with a more humanizing experience; it might 
have dampened their demand for revenge. In 
Detroit, while victims had the opportunity to recom- 
mend a sentence, they did not actually participate in 
the proceedings and therefore may have become 
frustrated. Writes McDonald (1982: 401): 

The victim will recommend the maximum but probably will 
get less, The criminal justice official will regard the request 
for the maximum as unrealistic and he will see the victim’s in- 
volvement as not worthwhile. 

Finally, a study conducted at Georgetown Univer- 
sity addressed the degree to which victims convey 
to prosecutors what they believe to be the ap- 
propriate plea bargain or disposition of the case in 
question. Fifty-nine percent of the prosecutors 
claimed that they very seldom heard from the vic- 
tims. Another 15 percent indicated that when they 
heard from victims, it was usually in the case of 
serious violent crimes. As to how much weight pro- 
secutors gave to the victim’s opinions, 15 percent in- 
dicated none at all, while 32 percent indicated a 
significant amount. Some respondents claimed that 
they would not plea bargain if the victim opposed 
this kind of arrangement. Finally, 43 percent 
declared that they give a significant weight to the 
victim’s wishes; however, a number of factors 
played a part in the decisions. These included the 
nature of the offense, the extent of the harm done 


® The Victims’ Bill of Rights restricts plea bargaining at the felony or superior court 
level; however, there is no such limitation at the municipal court level. This is where 
preliminary hearings are held and the place where plea bargains are being accomplish- 
ed. In this instance, the Gann initiative has simply shifted the plea-bargaining process 
from the superior or trial court to the preliminary hearing court. 


the victim, and the credibility of the victim. 
Thus, 74 percent of the prosecutors in this sur- 
vey claimed that the victim’s opinions and 
wishes were important for their decisions. In a 
simulated plea-bargaining situation, 41 percent of 
the prosecutors took into consideration the victim’s 
attitude toward the plea bargain. 

This brief review of the literature reveals that vic- 
tims can and do have an impact on the judicial pro- 
cess. Clearly, victims can and often do influence the 
sentencing process in some way, although to em- 
pirically establish and evalutate this is not a simple 
task. Whether this is true for the newly im- 
plemented Gann initiative in California is the sub- 
ject of the next section. 


The Victims’ Bill of Rights Impiemented: 
How Has It Worked?—The First Year 

Any law’s effect must be measured by the degree 
to which it changes or makes a difference in the 
policy matter in question. The evidence is clear that 
the two procedures examined here have not had any 
dramatic impact on the way in which sentencing and 
parole decisions are rendered. This is because of the 
limited numbers of victims who have sought to ap- 
pear before the court at sentencing hearings or pre- 
sent themselves to a Board of Prison Terms panel 
reviewing a petition for a prisoner’s release. 

Before the Gann initiative, California law already 
provided that in sentencing, a judge has before him 
a probation report prepared by the county probation 
department, the position of the deputy district at- 
torney, the defendant’s attorney, and the sentencing 
rules mandated by the legislature. In essence, the 
practical reality is that judges use two criteria in 
sentencing beyond the requirements of the law: the 
facts of the particular crime and the defendant’s 
prior criminal record. 

It must also be noted that about 90 percent of the 
criminal cases are disposed of through plea bargain- 
ing. This is true in spite of the limitation of plea 
bargains under the Gann initiative.’ The new law 
disallows plea bargains in superior or felony court 
for most serious crimes; however, plea bargains can 
still be accomplished in municipal court where a 

preliminary hearing occurs. Since the parties involv- 
ed make an arrangement—a plea bargain—affecting 
the charge to which the defendant will plead and the 
sentence to be imposed, there is little discretion left. 
Judges do, however, know the “going rate” of a 
sentence to be imposed in any given jurisdiction for 
any particular crime and can evaluate the plea 
bargain before them in those terms. And there is the 
determinate sentencing law in California which 
must be upheld. Regardless of this law, there is 
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judicial discretion in the application of a sentence to 
a defendant, and this is where the Victims’ Bill of 
Rights provisions might provide for a victim to 
make a difference in the judge’s sentencing decision. 

Victims’ requests to appear before panels of the 
Board of Prison Terms for release determinations 
have been few. Indeed, during the first year of the 
law’s effect, only 32 victims or next of kin filed re- 
quests in 14 different cases with the state board 
(Cavanagh, 1983). During this time, there were a 
total of 818 parole consideration hearings held 
(California Board of Prison Terms, 1983: 7). It must 
be noted that many of the state’s prisons are in cen- 
tral and northern California; one-third of the state’s 
population is in Los Angeles County. The distance 
for a victim to travel might be prohibitive and 
therefore deter individuals from seeking an audi- 
ence before the parole panel holding hearings at one 
of the state’s prisons. By definition, then, it would 
appear that victims appear less before the parole 
board panels than before a judge conducting a 
sentencing hearing. 

In summary, it is difficult to conclude that the 
provisions of the Victims’ Bill of Rights have had 
any major impact on the sentencing and parole deci- 
sions made regarding felony offenders in California.‘ 
The criteria and systemic dynamics had been well 
established before the implementation of the Gann 
initiative. The actors within the criminal justice 
system—the prosecuting attorney, defense counsel, 
the judge, probation authorities, and correctional of- 
ficials—continue to conduct themselves as always. 
The only exception might be in highly publicized 
cases for which exist a high degree of public interest 
in the criminal offender and the disposition of his 
sentencing or parole determination. 

Although the Gann procedures have minimally af- 
fected criminal justice process in California, the in- 
tention of this legislation should still be explored. 
What has been incorporated into California criminal 
law is an effort to provide a mechanism by which 
criminal victims can have more direct input and im- 
pact on the criminal justice system. This new reality 
in California raises criminological, constitutional, 
and political issues, the subjects of the next sec- 
tions. 

Some Criminological Issues 


There are a number of criminological issues raised 
by the provisions of the Gann Victims’ Bill of 


“ In correspondence with the authors, Terence W. Roberts, Director of the Victims of 
Crime Assistance Center of the McGeerge School of Law, writes: “‘Given the rather 
limited nature of an appearance of a victim at a board [Board of Prison Terms] hearing, 
I don’t believe that there will be much impact on the decision making of the panels” 
[regarding parole release decisions]. 


Rights. First of all, if a victim’s participation in the 
sentencing and parole decisions has an impact, is 
disparity introduced into the criminal justice 
system since only some of the victims exercise this 
right? Very likely, middle and upper middle class 
persons will be more inclined to participate in these 
proceedings, either directly or through legal rep- 
resentation. 

In a somewhat similar vein, Black (1976: 95) sug- 
gests: 

The more organized the victim of a crime,... the more 
serious is the offense. Accordingly, the police are more likely 
to hear about a robbery of business than the robbery of an in- 
dividual on the street. If they do, they are more likely to make 


an investigation and an arrest, prosecution is more likely, and 
so is a conviction and a severe sentence. 


In essence, the more “‘important”’ the victim is, the 
more participation there will be in the sentencing 
and parole hearing process, and the victim’s impact 
on the criminal justice system will grow in direct 
proportion. 

The provision of the Bill of Rights which provides 
that there must be a consideration of whether the 
person would pose a threat to the public safety if 
released on parole would be very speculative. The 
prediction of ‘‘dangerousness”’ is predicated more 
upon subjective and emotional factors than objec- 
tive evidence and criminal justice procedures. The 
Gann initiative is clearly designed to intimidate 
judges and parole board members. It attempts to in- 
fluence these professionals in one specific policy 
direction—toward harsher punishment or denial of 
parole. It is openly based upon the claim that judges 
and parole boards (and perhaps others within the 
criminal justice system) by and large do not do an 
adequate job of carrying out their responsibilities. 


Since the Gann bill is devised to bring about more 
severe sentences, the result will be an increase in 
prison population, a trend evident before the pass- 
age of this proposal. There is now a serious over- 
crowding problem in the California correctional 
system. Since the implementation of the 
determinate sentencing law in July 1977, the 
California prison population has grown by more 
than 75 percent, from just under 20,000 inmates to 
almost 37,000 in late 1983 (Ingram, 1983: 3). The 
problem of overcrowding is so servere in California 
that in the spring of 1983 inmates were ‘‘housed”’ in 
tents in the maximum correctional facility at San 
Quentin. While there are other reasons for the large 
increase in the prison population, the underlying 
assumptions and attitudes of the Gann Victims’ Bill 
of Rights can only contribute to an already difficult 
situation for correctional authorities. 
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Some Constitutional Issues 


There are a number of constitutional issues as 
well. Specifically, how do the Gann procedures con- 
form to well-established standards of due process? 
That is, do the statements by the victims at sentenc- 
ing and parole hearings meet the evidentiary stan- 
dards otherwise required by criminal procedures? 
Gann provides no direction. What about the con- 
cerns regarding hearsay, biased witnesses, and the 
application of the exclusionary rule? Of course, 
there is no jury hearing the victim’s statement; 
nevertheless, the comments of the victim become 
part of the defendant’s record which might have an 
impact at the appellate court level if an appeal is fil- 
ed. 


Another consideration is that a judge might be 
unduly influenced by the emotional appeals of the 
victim. This is very understandable. Yet it must be 
remembered that the court’s responsibility is to in- 
sure that standards of justice are not altered by 
emotional statements by victims. The legal process 
must be upheld, for it is legal guilt, not factual guilt, 
that is the foundation of the criminal justice system. 
It must be remembered that the judge has the pro- 
bation and sentencing report, the statements of the 
attorneys, the testimony of the actual case (if there 
has not been a plea bargain), and his own percep- 
tions of what justice requires in a given case. 

The question still remains as to what degree a vic- 
tim should participate in the sentencing process 
under a rule-of-law system. Sentencing has been for- 
mulated through the legislative process and re- 
viewed by the courts. Does the victim’s contribution 
benefit constitutional standards, hinder them, or 
have a neutral effect? That is the serious essential 
question from a constitutional standards perspec- 
tive. 

Regarding the Board of Prison Terms hearings, 
the situation is somewhat different. The rather in- 
formal hearing process provides for the defendant to 
have an attorney present. A representative of the 
district attorney’s office of the county from which 
the commitment to state prison has occurred can 
also attend. The question of guilt or even of the in- 
itial sentence is no longer the issue. There is really a 
very subjective process occurring as the panel 
evaluates the prisoner’s progress and establishes 
options including the setting of a release date. The 
victim’s contribution to this process might be both 
important and limited. A victim can rarely con- 
tribute any substantive information regarding the 
offender’s current status or the degree to which 
there has been any rehabilitation by the criminal in 
question. It seems clear that the victim’s participa- 


tion in the hearing is designed to put pressure on the 
board. While members of the parole panel will most 
likely be impressed by the victim’s attendance—and 
may be witness to an emotional presentation—the 
members of the board are professionals who deal 
with not only criminal offenders but correctional 
personnel. The panel might not be as moved as one 
might assume or expect. 


Some Political Issues 

The sponsors of the Gann initiative rightly believ- 
ed that the public would respond to a proposal 
which appeared to provide strongly written criminal 
penalties and an acknowledgment of the needs and 
concerns of victims. Given crime’s central concern 
among so may citizens, the proposal’s provisions 
allowing victims to participate in the criminal jus- 
tice process beyond the traditional roles of 
witnesses and jurors is appealing. It makes for good 
political rhetoric to be against crime—because who 
can be for crime, for coddling criminals, for not be- 
ing concerned about the plight of the victims of 
criminal behavior? 

At the same time, however, these procedures have 
not had the practical effect hoped for by the ad- 
vocates and many in the public. In purely practical 
terms, the process formalized by the Gann initiative 
has serious problems. First of all is the problem of 
notification. While the law is specific in the require- 
ment that the authorities notify the victim or the 
next of kin regarding a sentencing or parole hearing, 
the evidence clearly demonstrates that there has 
developed an informal network of notification and 
communication regarding the sentencing hearing in 
particular. Quite often, the deputy district attorney 
assigned to the case calls the victim or the victim’s 
family. Similarly, often deputy district attorneys 
notify victims about parole hearings. These prac- 
tices violate the standards of the formal Gann pro- 
cedures which stipulate that the probation depart- 
ment will be in charge of victim notification. 

Secondly, the question must be raised whether 
fashioning criminal justice procedures through the 
‘initiative process is productive or appropriate. 
While public contributions and support are vital in a 
democratic society to insure a criminal justice 
system which provides for equal access and protec- 
tion, to what degree should the public—rather than 
legislators—write criminal procedures? This goes to 
the very essence of the public policy-making pro- 
cess. Is there some positive political function in the 
public’s perception that it is dealing with the pro 
blems of criminal offenders in a direct manner? Is 
the community better served because of direct 
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public input, and does this increase the support of 
the criminal justice. system among the public 
because of this avenue of expression? 

The ultimate question is whether the community 
(in this case, California) is safer because of the im- 
plementation of these two procedures in the Vic- 
tims’ Bill of Rights. Furthermore, are the victims of 
crimes better able to handle the trauma associated 
with being a crime victim? The answer to the first 
question is probably no; the answer to the second is 
a qualified yes. 

The complexity of the criminal justice system 
which is bound up within the political process 
forecloses any real ongoing impact among the public 
at large. The system functions with professionals 
who deal with criminal defendants daily. The 
citizen’s input is minimal and cursory, although 
there might be well-publicized cases in which a plea 
by a victim at a sentencing hearing or parole review 
makes a difference. 

At a more specific level, however, the opportunity 
for a victim to speak before the court at a sentencing 
hearing or before a parole panel can have a cathartic 
effect. Given the forum to speak out about what 
harm has been done, a victim can perhaps improve 
his emotional health and recover more quickly from 
the difficulties associated with being a victim. Since 
victims do not have to participate in this process, 
the election of taking part or not allows for the vic- 
tim to make his or her own specific judgment. In 
this way, then, the Gann options can be beneficial to 
the victim as well as to the criminal justice system 
in general. 


Summary and Conclusions 

This article has examined the procedures in- 
stituted in California which allow a victim or his 
next of kin to appear at a sentencing hearing or a 
perole board panel to state his position regarding 
the crime, the criminal, and-the possible options 
that should be considered for the offender. These 
procedures now are part of statutory law in Califor- 
nia because of a political process which allows the 
writing of legislation by initiative. The results of 
this new procedure have been minimal in the first 
year of implementation; so far, the criminal justice 
system has not been affected by the new procedures. 
This is especially true given the limited number of 
victims who have taken advantage of the opportuni- 
ty now available to them. 

In a more general sense, the Gann initiative must 
be examined in terms of the politcal milieu in which 
it evolved. There is no question that the foundation 
upon which the Gann procedures are built is a con- 
servative crime control model (Packer, 1964). The 


goal of the initiative is to limit the options for 
criminal suspects and defendants and insure a 
greater control over the sentencing and the release 
of offenders. In ultimate terms, this entire effort is a 
political one, an attempt to direct public policy 
toward a specific, conservative direction. It demon- 
strates the ability of special interest groups. 

It is possible to argue that the victims in this so- 
called Victims’ Bill of Rights are a ‘‘trojan horse’; 
that is, victims have been used as a vehicle to gain 
public support for the initiative which is a grand at- 
tempt to restructure the criminal procedure of the 
state of California. If so, this is a very adept political 
effort, one that might be duplicated in other states 
and other fields of not only criminal law but other 
public policies as well. This might prove to be the 
most important legacy of the California Victims’ 
Bill of Rights. The demonstration that the public 
can be convinced to support alterations in criminal 
procedure in the quest to “do something” about 
crime is important. However, the result is the 
manipulation by special interest groups to achieve 
their own policy ends. The only continuing check 
against violations of constitutional standards of due 
process is judicial review, something that no doubt 
will continue to occur regarding the Victims’ Bill of 
Rights. 
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Recidivism Among Convicted Sex 
Offenders: A 10-Year Followup Study 


By JOSEPH J. ROMERO AND LINDA MEYER WILLIAMS* 


EAR OF crime is a persistent topic of public 

concern. One area of particular concern to the 

public is the extent of recidivism among con- 
victed offenders released to the community. In the 
case of sex offenders, there is little agreement in the 
literature on whether they are serious recidivists. 
The concern with sex offender recidivism is exacer- 
bated by evidence that very few sex offenders are 
permanently incarcerated (McCahill, et al., 1979). 
Ultimately sex offenders are returned to the com- 
munity and little conclusive information is available 
on the risk they pose to society. In this article, we 
critically examine the research literature on what is 
known or believed about sex offender recidivism and 
identify issues relevant in the study of recidivism. 
The findings from a 10-year followup study provide 
support for some of the current approaches in the 
study of sex offender recidivism. Finally, implica- 
tions for future research are discussed. 


Previous Research 

Previous study of sex offender recidivism general- 
ly has not portrayed the sex offender as a serious 
recidivist. Sturup (1968) wrote that ‘‘very few sex 
offenders recidivate with a new sexual crime’”’ (p. 9). 
He also adds that “‘the sexual first offender is usual- 
ly not dangerous and seldom relapses”’ (p. 6). This 
impression of the sex offender is also reported by 
Tappan (1971) and the majority of research reviewed 
by Amir (1971) and Groth (1982). However, recent 
research on sex offender recidivism provides a basis 
for suspecting the accuracy of this impression. 

Much of the confusion in the research literature 
can be attributed to differences in measuring 
recidivism of sex offenders. The majority of 
previous research defined recidivism as a new con- 
viction on a sex offense. However, serious objec- 
tions have been raised against the use of conviction 
records when investigating sex offender recidivism 
(Amir, 1971; Groth, et al., 1982). It is the loss in the 
number of cases as one moves from arrest data to 
conviction data which makes the use of the latter 
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problematic as an indicator of recidivism among sex 
offenders. Sexual assault cases, when reported, are 
unlikely to be prosecuted and even more unlikely to 
result in a conviction. As a result, the use of convic- 
tion records provides a serious underestimate of the 
extent of recidivism among sex offenders. 

As alternatives to the use of conviction records 
Amir (1971) has recommended the use of arrest 
records and Groth, et al. (1982) have recommended 
the use of self-reports of undetected offenses as 
most appropriate when investigating sex offender 
recidivism. In a study of undetected recidivism, 
Groth, et al. (1982) found that their sample of in- 
carcerated rapists and child molesters committed on 
the average two to five times as many sexual 
assaults as resulted in conviction. Other research in- 
vestigating sex offender recidivism provides sup- 
port for the view that the scope of the problem is 
greater than has been portrayed by previous 
research (Soothill and Gibbens, 1978). 

Most researchers agree that long-term followup is 
crucial in sex offender research, given the low rate at 
which the offenses are detected and prosecuted and 
the tendency of sex offenders to have crime-free 
periods (Soothill, et al., 1976). Short-term followup 
of sex offenders for 3 to 5 years is likely to miss the 
bulk of the recidivists and be an underestimate of 
the extent of recidivism. Furthermore, most resear- 
chers indicate the need for research which reports on 
specific sex offender types. For example, the 
pedophile’s recidivism rate is usually not computed 
separately and then compared to the rate for 
rapists. This results in a lack of information on the 
differences in recidivism between different types of 
sex offenders. 


Study Sample 

The sample for this study is comprised of 231 
adult males convicted of sex offenses and placed on 
probation in Philadelphia between October 1966 and 
November 1969. The sample was part of a research 
project designed to investigate the effectiveness of 
group psychotherapy and intensive probation super- 
vision with sex offenders. Effectiveness was 
measured by a comparative analysis of recidivism 
rates for two groups of probationed sex of- 
fenders—those randomly assigned to group 
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psychotherapy and those randomly assigned to pro- 
bation only. The results of that aspect of the study 
have been reported elsewhere (Romero and 
Williams, 1983). The major finding of the study was 
that group psychotherapy in addition to intensive 
probation supervision did not significantly reduce 
sex offense recidivism when compared to intensive 
probation supervision alone. It must be noted, 
however, that not all sex offenses are detected and 
prosecuted, and of those sex offenders who are con- 
victed, not all receive probation. There is no infor- 
mation available on how the current sample would 
compare to those sex offenders whose crimes go 
undetected or to those sex offenders who are con- 
victed and incarcerated. Therefore, the findings 
from the sample discussed below are generalizable 
only to sex offenders who have been convicted and 
placed on probation. 

The offenders were assigned to one of three 
mutually exclusive subpopulations which covered 
the range of sex offenses for the research sample. 
The three subpopulations were: 

1) Exhibitionist: individual convicted of exposing 

his genitals in public (n=48). 

2) Pedophile: individual convicted of a sex offense 
against a victim age 10 or younger, or against 
a victim age 11 or 12 if the age differential be- 
tween victim and offender was at least 10 years 

(n= 39). 

3) Sexual Assaulter: individual convicted of a sex 
offense against a female victim age 13 or older, 
or against a female victim age 11 or 12 if the 
age differential between the victim and of- 
fender is less than 10 years; in case the convic- 
tion was for Corrupting the Morals of a Minor 
Child and/or Statutory Rape, only the age dif- 
ferential between offender and victim must be 
5 years or more (n=144). 

These subpopulations included men with the 
following legal charges: sodomy, solicitation to com- 
mit sodomy, immoral practice, indecent exposure, 
open lewdness, corrupting the morals of a minor 
child, statutory rape, rape, indecent assault, and 
assault and battery with intent to ravish. 

Of the 231 in the sample, 33 percent were white 
and 67 percent were black. The majority of those in 
the sexual assault (74 percent) and pedophile (68 per- 
cent) subpopulations were black, while exhibi- 
tionists were predominately white (62 percent). All 
offenders in the sample were between the ages of 18 
and 50. Overall, half of those in the sample were 
under 25 at the time of the instant offense (1966-69), 
and almost two-thirds of those in the sexual sub- 
population were under 25. The majority of those in 


the sample (69 percent) were given a psychiatric 
diagnosis of personality disorder, with 66 percent of 
the personality disorders classified as passive- 
aggressive. Offenders diagnosed as psychotic or 
chronic alcoholics were excluded from the sample. 


Study Design 

Ten-year followup recidivism (rearrest) data on 
the entire sample were collected from the time of the 
instant offense (1966-69) through 1979. This allowed 
for at least a 10-year followup period for all in- 
dividuals in the sample. These data served as 
evidence of the recorded criminal activity of the 
research sample. The Philadelphia Probation 
Department provided the computerized 
Philadelphia Court of Common Pleas criminal 
record on each case. The records listed all the 
charges lodged in Philadelphia against an individual 
since age 18 and the outcome of each charge. The 
outcome specified trial outcome, sentences, and 
fines. From these data, a complete criminal history 
on each individual in the research sample was com- 
piled, and rates of recidivism were computed. 
Recidivism was measured in two ways, by the 
number of arrests for a sex offense and the number 
of arrests for a nonsex offense for each individual in 
the sample in the 10-yem followup period. Arrest 
records were examined because of the strong ra- 
tionale for their use when examining recidivism 
among sex offenders as discussed above. The cur- 
rent study did not have success in interviewing a 
large number of sex offenders in the sample and, 
therefore, it is not possible to comment on 
undetected offenses. In addition, we were unable to 
obtain national arrest data on the offenders in the 
sample. The recidivism data are limited to an 
analysis of recorded arrests in the Philadelphia area 
only. When using arrest data to measure recidivism, 
one has to consider that such data may contain a 
number of false positives—that is, individuals who 
have been arrested but who have not actually com- 
mitted a crime. This is a particular problem with sex 
offenders. Once convicted,a sex offender is more 
likely to be picked up if a sex offense is committed in 
his area. The factors outlined above need to be taken 
into account when using arrest data to measure 
recidivism and in interpreting the findings from this 
study. 
The findings of this study are, therefore, based on 
an analysis of the prior arrest records and subse- 
quent arrests for all 231 offenders. In addition, there 
are findings from an analysis of the offender’s 
criminal background and demographic factors 


associated with recidivism. 
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Findings 
Prior Record 

Differences in measuring criminality create a prob- 
lem in interpreting the limited research investi- 
gating the prior record of sex offenders. The 
majority of previous research studies were concern- 
ed only with sex offenders with prior convictions for 
sex offenses (Amir, 1971). Therefore, it is not supris- 
ing that the conclusion reached is that sex offenders 
generally do not have a serious prior criminal 
history or serious sex crimes in their past. However, 
there is evidence that this view is erroneous. Groth, 
et al. (1982) found that the modal age at which the 
offenders in their sample committed their first sex 
offense was 16. Amir (1971) found evidence of a con- 
tinuity in the criminal behavior of sex offenders 
when comparing their juvenile and adult arrests. 
These studies suggest that many sex offenders 
begin their criminal careers as juveniles, and in 
many cases, the behaviors carry over to their adult 
years. The following analysis is limited to examin- 
ing the current sample’s recorded arrests beginning 
at age 18. 

Overall 73 percent (168) of the sample of 231 con- 
victed sex offenders placed on probation in 
Philadelphia between 1966 and 1969 were known to 
have had at least one prior arrest for any offense. Of 
the 168 individuals with a prior arrest, 61 (36 per- 
cent) had at least one prior sex offense arrest. (Most 
of the individuals did not have prior arrest records 
which were exclusively comprised of sex offenses. 
However, 19 (31 percent) of the 61 offenders had 
been arrested for a prior sex offense only.) Of the 
subpopulations studied, exhibitionists were the 
most likely to have had a prior sex offense arrest (43 
percent), and the sexual assaulters were the least 
likely (19 percent) to have had a prior sex offense ar- 
rest. The majority of offenders with a history of 
prior sex offense arrests had only one such arrest. 
Just six individuals had five or more prior sex of- 
fense arrests. 

Twenty-six offenders (11 percent of the entire 
sample and 43 percent of those with a history of sex 
offense arrests) had a prior arrest of rape. The re- 
maining 35 individuals with prior sex offense ar- 
rests had all been previously charged with nonrape 
sex offenses. It is interesting to note that of those 
with a prior sex offense arrest, 38 (62 percent) were 
convicted on those charges and 19 (31 percent) were 
incarcerated. 

Of the 231 in the total sample of sex offenders 
studied, 107 (46 percent) had at least one prior 
nonsex arrest. The average number of priov nonsex 
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arrests was three per person. Only 10 individuals 
were arrested exclusively for offenses against the 
person. The majority had been arrested for other 
nonsexual offenses (e.g., gambling, liquor law viola- 
tions, etc.). Of the 107, 77 (72 percent) were con- 
victed on their prior arrests and 44 (41 percent) were 
incarcerated. 


TABLE 1. TYPE OF SEX OFFENDER 
AND PRIOR ARREST HISTORY 


Total 
Number 
Of Arrests 
For Any Sexual Exhibi- 
Offense Assaulter Pedophile tionist Total 
N % N % N % N % 
1 3 (28) — (4.0) 4 (2.3) 
2-3 54 (49.5) 14 (38.9) 8 (32.0) 76 (44.8) 
4-7 38 (34.9) 17 (47.2) 11 (44.0) 66 (38.8) 
8-12 10 (9.2) 4 (11.1) 4 (16.0) 18 (10.6) 
13+ 4 (8.7) I (28) (4.0) (3.5) 
109 (100.0) 36(100.0) 25 (100.0) 170 (100.0) 


Number Missing = 61 


Table 1 summarizes information on the total 
number of prior arrests for the sample. (Please note 
that in this table and several of the others, percen- 
tages do not total 100 percent because of rounding.) 
As indicated, over one-third of the sample had be- 
tween four and seven arrests in their prior record. 
Amir (1971) found that most rapists were adolescents 
or young adults. The current sample replicates Amir’s 
finding in that almost two-thirds of the sexual 
assaulters were between 18 and 25 at the time of the 
instant offense. Exhibitionists and pedophiles in the 
sample tended to be older. The findings indicate 
that the sample, including the more youthful sexual 
assaulters, had a fairly extensive prior criminal 
record. Unfortunately juvenile records were not 
available; therefore, information on the sample’s 
prior criminal record is not complete. 


Recorded Recidivism 

Of all 231 men, 26 (11.3 percent) were rearrested 
on a sex offense after their instant sex offense (Table 
2). The sexual assaulters had a 10.4 percent sex of- 
fense recidivism rate, pedophiles, 6.2 percent, and 
exhibitionists, the highest rate, 20.5 percent. For 
the 26 sex offender recidivists, the majority (17, 65 
percent) had one subsequent arrest. One man, a 
pedophillic exhibitionist, had 6 subsequent arrests. 
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TABLE 2. ANALYSIS OF SUBPOPULATION BY 
SUBSEQUENT ARREST FOR A SEX OFFENSE 


One or more 
Subpopulation No sex arrest sex arrests Total 
Sexual 129 15 144 (62.3) 
(89.6) (10.4) (100.0) 
Pedophile 45 3 48 (20.8) 

(93.8) (6.2) (100.0) 
Exhibitionist 31 8 39 (16.9) 
(79.5) (20.5) (100.0) 
TOTAL 205 26 231 (100.0) 
(88.7) (11.3) (100.0) 
Chi square = 4.65150 
df =2 
Significance = .0977 


Overall, the 26 sex offender recidivists accum- 
ulated 42 arrests for sex offenses in the followup 
period. Of these arrests, over half (n=23, 55 percent) 
resulted in convictions; 16 arrests (38 percent) 
resulted in acquittal. Information was missing on 
the outcome of three (7 percent) arrests. Over half 
(n=15, 58 percent) of the 26 recidivists were con- 
victed on at least one of the sex offenses for which 
they were rearrested. The majority of those con- 
victed (n=10, 67 percent) were sentenced to proba- 
tion. ‘The remaining recidivists (n=5, 33 percent) 
were sentenced to periods of incarceration. 

Of all 231 in the sample, 57 percent had been rear- 
rested for an offense (sex or nonsex) after their 
1966-69 probationary sentence which brought them 
into the research sample. The sexual assaulters were 


TABLE 3. ANALYSIS OF SUBPOPULATION BY 
SUBSEQUENT ARREST FOR ANY OFFENSE 


One or 
Subpopulation Noarrests more arrests Total 
Sexual 53 91 144 
Assenlter (36.8) (63.2) (100.0) 
Pedophile 27 21 48 
: (56.2) (43.8) (100.0) 
Exhibitionist 19 20 39 
(48.7) (51.3) (100.0) 
TOTAL 99 132 231 
(42.9) (57.1) (100.0) 
Chi square = 6.21599 
df <=2 


Significance = .0447 


more frequently rearrested (P< .05) than the other 
sex offenders (Table 3). Of the sexual assaulters, 
63.2 percent were rearrested in the followup period, 
while 43.8 percent of the pedophiles and 51 percent 
of the exhibitionists were rearrested. When one ex- 
amines the recidivism arrest rate for sex offenses 
(excluding rearrests for nonsex offenses), one finds, 
however, that the difference among the subpopula- 
tions is not statistically significant (see Table 2). 
An examination of the criminal records of the 26 
sex offender recidivists was conducted to determine 
changes in their sex crime arrests over time. Change 
is defined as movement from one offense category to 
another (e.g., from rape to public indecency) and/or a 
change in the number of the recidivists’ offense ar- 
rests comparing their prior record with subsequent 
arrests. Approximately one-third (nine) of the sex of- 
fender recidivists had no change either in the 
number of sex offenses they were arrested for or in 
the types of crimes for which they were arrested. 
Eight men evidenced a change in the crime for which 
they were arrested. Using the Uniform Crime 
Reports code to rank order seriousness, five of the 
men were rearrested on sex crimes which were “‘less 
severe’’ than their prior offenses. Three men were 
rearrested on a “‘more severe’’ sex charge. 
Overall, 12 men experienced change in the number 
of sex offense arrests, with eight being arrested for 
fewer total sex crimes in the 10-year followup period 
than in their prior arrest history. However, these 
numbers are small and generalizability is limited. 
Periods at risk are also uncontrolled, and later in- 
carcerations may have affected these findings. 
Recividism can also be analyzed according to the 
amount of time that elapsed between an offender’s 
last arrest and his first sex arrest in the followup 
period (Table 4). For the 26 recidivists, 7 were rear- 
rested within the first year of the followup period. 
However, the findings indicated that sex offenders 
are just as, or more, likely to be first arrested for a 


TABLE 4. LENGTH OF TIME 


UNTIL FIRST SEX ARREST 

N % 

Less than 1 year 27 

1 year to 2 years 19 
More than 2 years 

to 4 years 27 

More than 4 years 7 27 

Total 26 100 


= 
= 


sex offense in the fourth year following their 
previous arrest as in the first year. 


Criminal History Profile 

The sexual assault, exhibitionist, and pedophile 
subpopulations (N=231) accumulated 1,347 adult 
“career” arrests. The sexual assault subpopulation 
(N=144), 62 percent of the sample, accounted for 
868 (64 percent) of the total number of arrests. The 
pedophiles (N=48) and exhibitionists (N=39) each 
accounted for approximately 18 percent of the ar- 
rests. Of all arrests accumulated by each subpopula- 
tion, the exhibitionists had the highest percentage 
related to a sex offense (41 percent). For the 
pedophiles, 33 percent of their arrests were for a sex 
offense, while only 23 percent of the sexual assault 
subpopulation arrests were for sex offenses. 


TABLE 5. ANALYSIS OF A SEX OFFENDER 
TYPE BY TYPE OF CRIMINAL 


OFFENSE COMMITTED 
Violent 
Subpop- Sex Nonsex Other 
ulation Crimes Crimes Crimes Total 
Sexual 
Assaulter 204 168 496 868 
(64.4) 
N= 144 (23.5) (19.4) (57.1) (100.0) 
Exhibi- 
tionist 98 25 112 235 
(17.5) 
N= 39 (41.7) (10.6) (47.7) (100.0) 
Pedophile 77 38 129 244 
(18.1) 
N= 48 (31.5) (15.6) (52.9) (100.0) 
TOTAL 379 231 737 1,347 
(100.0) 
(28.1) (17.1) (54.7) (100.0) 
Chi Square = 34.72 
df =4 


Significance = P< .001 


The public’s conception of the sexual assaulter as 
a man continually driven to aberrant sexual be- 
havior is not supported by the current research 
(Table 5). The sexual assaulter’s potential for an- 
tisocial behavior is, however, clearly documented, 
but the vast majority of arrests are not sex-related. 
The sexual assaulters in the sample were arrested 
for a total of 868 criminal offenses, but of these, less 
than one-quarter (23.5 percent) were sex offenses. 
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Other crimes of violence against the person 
(homicide, aggravated and simple assault, robbery 
and weapons offenses) comprised 19.4 percent of 
their offenses. This pattern differs significantly 
(P< .001) from that of the exhibitionists (41.7 per- 
cent sex offenses and 10.6 percent other crimes of 
violence) and pedophiles (31.5 percent sex offenses 
and 15.6 percent other crimes of violence). While the 
pedophiles also reveal a large percentage of violent 
nonsexual offenses, the sexual assaulters were ar- 
rested for more homicides (six) and serious violent 
crimes against the person, than were pedophiles and 
exhibitionists. 

The sexual assaulters were less likely, although 
not significantly so, to recidivate for a sex offense 
and statistically significantly more likely (P< .001) 
to recidivate for a violent nonsexual offense. In the 
sexual assault subpopulation, 57 percent were ar- 
rested at least once for a nonsexual violent assault 
against another person or a weapons offense. For 
the same offenses only 37 percent of the pedophiles 
and 30 percent of the exhibitionists were arrested in 
the course of their criminal career. 


Predictors of Recidivism 


In an analysis of offender characteristics, the 
most significant predictors of future arrests for any 
type of offense were found to be age, income, and 
number of prior arrests. Income significantly dif- 
ferentiated (P< .05) among the sample in terms of 
recidivism. Whereas 67 percent of those earning $51 
to $100 a week (1966-69) recidivated, only 36 per- 
cent of those earning over $150 were subsequently 
arrested. 

Those who were younger when they were arrested 
for the sex offense for which they were ultimately 
assigned to the research sample were more likely to 
be rearrested (P< .05). Approximately 75 percent of 
the offenders who were 18 to 20 years old re- 
cividated compared with 50 percent of those who 
entered the research when they were 26 to 34 years 
old. 


The variable most strongly associated (P< .001) 
with a new arrest for a sex offense was the prior sex 
arrest rate per year (Table 6). That is, past criminal 
behavior was the best predictor of future criminal 
behavior (as measured by arrest). For those whose 
adult sex offense arrest rate was zero to one arrest 
every 3 years, 7.9 percent had a subsequent sex of- 
fense arrest. For those whose sex arrest rate was 
greater than one arrest every 3 years, the sex of- 
fense recidivism rate was 26.2 percent. 

The second variable most strongly associated 
with a subsequent sex offense arrest was a self- 
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TABLE 6. ANALYSIS OF PRIOR SEX ARREST RATE 
BY SUBSEQUENT ARREST FOR A SEX OFFENSE 


Rate of adult 

sex offense 

arrests per 

year prior No sex One or more 

to research arrests sex arrests Total 

0-1 arrest 174 15 189 (81.8) 

every 3 years (92.1) (7.9) 100.0 

Greater than 

1 arrest 31 11 42 (18.2) 

every 3 years (73.8) (26.2) 100.0 

TOTAL 205 26 231 (100.0) 
(88.7) (11.3) 100.0 


Corrected chi square = 10.69090 
df =1 

Significance = .0011 
phi = .23319 


reported history of indecent exposure (P< .05). Of 
those who reported such a prior history, 30.4 per- 
cent were subsequently arrested, while only 9.1 per- 
cent of those who reported no such history 
recidivated (Table 7). Those self-confessed exhibi- 
tionists (23) were asked how many times they had 
exposed themselves. For those who answered 
“‘once,”’ no one recidivated, while 58.3 percent of 
those who answered ‘‘two or more times” 
recidivated. 
TABLE 7. ANALYSIS OF SELF-REPORT OF 
PRIOR EXPOSURE BY SUBSEQUENT ARREST 


FOR A SEX OFFENSE 
Admits One or more 
exposing No sex arrests sex arrests Total 
Admits 16 7 23 (10.0) 
exposing (69.6) (30.4) (100.0) 
Denies 189 19 208 (90.0) 
exposing (90.0) (9.1) (100.0) 
TOTAL 205 26 231 (100.0) 
(88.7) (11.3) (100.0) 
Corrected chi square = 7.39520 
df =1 
significance = .0065 


A number of variables were found not to be 
significant in predicting recidivism for the sample. 
Variables pertaining to the offender’s relationship 
with his father; sexual relations with woman; feel- 
ings about self, marital status; history of childhood 
sexual abuse; history of drinking; age at first nonsex 
arrest; nonsex arrest rate; and education were all 
found not to be significant factors in predicting 


whether one would be arrested for a sex offense. 
These findings may be important for use in future 
research. 


Discussion 

In general, the findings from this study confirm 
the usefulness and feasibility of conducting long- 
term followup research of sex offenders. For the 26 
sex offender recidivists detected in the current 
study’s followup, 7 were not arrested for a sex of- 
fense until 4 years or more had passed. This equals 
the number of recidivists who were arrested on a sex 
offense in the first year of the followup. This finding 
provides additional evidence that 5 years is minimal 
as an effective followup period when investigating 
recidivism among sex offenders. 

Furthermore, it would appear that there are 
significant differences in the criminal histories of 
sex offenders. The findings confirm previous re- 
search findings that certain types of sex offenders 
have higher rates of recorded recidivism (Soothill 
and Gibbens, 1978). Exhibitionists in the sample 
were arrested on sex-related offenses twice as often 
as were sexual assaulters. Sexual assaulters in the 
sample were found to commit almost as many 
nonsexual violent offenses as sexual offenses. The 
exhibitionists and pedophiles studied had a lower 
rate of nonsex crimes and a higher rate of sex crimes 
than the sexual assaulters. Soothill, et al. (1976) 
have examined the criminal careers of sexual 
assaulters and found that the offense of rape is 
usually linked with an overall pattern of violent 
behavior, which at times is sexually expressed. The 
current finding further indicates that all forms of 
bodily assault committed by sex offenders, par- 
ticularly sexual assaulters, should be carefully ex- 
amined as parallels may exist between the two types 
of offenses. If this is the case, then the distinction 
between sex offenses and violent nonsex offenses 
may be conceptually weak where sexual assaulters 
are concerned. 

Finally, the results indicate that an extensive 
history of sex offenses can be useful in establishing 
the likelihood of recidivism. However, it is 
misleading to conclude from these findings that the 
one-time offender has no potential to recidivate or 
that his offense should not be given serious atten- 
tion. The data do suggest, however, that individuals 
with a history of sex offenses and sexual assaulters 
with a history of any violent offenses are more likely 
to recidivate over a long timespan than individuals 
with one sex offense. 

There are several factors which must be noted 
when interpreting the results. There is reason to 
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believe that the rate of recorded recidivism for the 
sample may be an underestimate. First, only arrest 
records for Philadelphia county were used in com- 
puting recidivism for the sample. Therefore, sex of- 
fenses committed elsewhere went undetected. The 
use of FBI records is recommended as a means to 
overcome this problem. 

Second, even though those in the sample were on 
probation at the beginning of the followup period 
and, therefore, at risk to recidivate, subsequent in- 
capacitations of those in the sample could not be 
documented. Removing individuals who are then 
not at risk to recidivate (via incarceration) increases 
the rate of recidivism among those who are at risk 
(Soothill and Gibbens, 1978). Third, an unsuccessful 
effort was made to uncover undetected offenses 
among the sample. Most likely, there would have 
been a substantial increase in the number of sex of- 
fenses committed by the sample, raising the 
recidivism rate. 

Conclusion 


Clearly there are gaps in our understanding of sex 
offender recidivism. Some areas of prime concern, 
such as research on the escalation of aggression in 
the crimes of sex offenders, have not been addressed 
very extensively. The current research design prov- 
ed to be valuable in the study of sex offender 
recidivism, and future research should be attentive 


to the findings and implications discussed above. If 
we are ever to know the extent of sex offender 
recidivism, long-term research with a large 
heterogeneous sample of sex offenders would be 
preferable. In addition, efforts should be made to 
uncover undetected offenses among sex offenders. 
Finally, research efforts should provide information 
about specific types of offenders. These efforts 
should provide more information useful to all con- 
cerned with the problem of sex offender recidivism. 
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The Warrant Clause: 
The Key to the Castle 


By LEILA OBIER SCHROEDER 


Professor of Business Law, College of Business Administration, Louisiana State University 


The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the 
persons or things to be seized. 


The fourth amendment to the Constitution is one 
of the pillars of our system of government. The 
language seems straightforward, but each pregnant 
phrase has been litigated, the subtle distinctions 
among them delineated, the interrelationships 
noted. The courts’ exegesis of this section of our bi- 
ble of government has attracted much scholarly 
work.' 

But what do we say to the layman who asks, 


“‘Just what do all those fine words mean?’’ How can | 


we explain it simply to the Asian student at an 
American university who says quizzically, ‘“The 
policeman cannot come into your home?’”’ What do 
we say to the irritable businessman who grumbles, 
“Those OSHA inspectors are just going to be in 
here all hours of the day and night.” In addition to 
the visitor or the concerned citizen there are others 
connected with the criminal justice system, such as 
probation and parole officers and child protection 
workers, who need a short summary to supplement 
the training which they receive on the job. This arti- 
cle is an attempt to provide such information, 
noting particularly the recent changes made by the 
United States Supreme Court. 


Why Do We Have It? 


Every school child knows that the colonists’ 
hatred of taxation without representation led to the 
American Revolution. True enough. But, as the 
Declaration of Independence says, when one people 
dissolve political ties with another, ‘‘a decent 
respect to the opinions of mankind requires that 
they should declare the causes which impel them to 


' For a sample, see LeFave, Search and Seizure: A Treatise on the Fourth Amend- 
ment and Hall, Search and Seizure. 

* See Uelmen, “1991: A Fourth Amendment Odyssey,” 70 ABA 86 (Sept. 1984) for 
a brief historical review of the events in Great Britain. 

5 For a brief historical review of events leading to its adoption, see Justice Douglas’ 
dissent in Warden v. Hayden, 387 U.S. 294 (1967). 
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the separation.”’ The declaration’s catalog of abuses 
does not list those practiced under writs of 
assistance and general warrants, but the memory of 
them was fresh in every mind. 

Abuse of the power to search and seize was a 
source of discontent in Great Britain, as well as in 
America. After the development of printing, the 
Crown devised methods to restrict the freedom of 
the press. Governmental authority acquired broad 
power to look for libelous books and other publica- 
tions through the issuance of general warrants. It 
was when the English Parliament was meeting to 
discuss resolutions condemning these general war- 
rants that William Pitt asked his classic question of 
why a man’s house is called his castle. His reply was 
that the poorest man in his cottage could defy the 
King, whose forces dared not cross the threshold of 
the ruined tenement. In the 1765 case of Entick v. 
Carrington, Lord Camden held a general warrant in- 
valid: there must be a specific grant of power. 
Without it, search and seizure became a trepass, 
since one’s papers were property.’ 

The abusive practices were transplanted to the 
American colonies. These general warrants or writs 
of assistance, used ostensibly to enforce the custom 
laws by allowing the search for smuggled goods on 
which duty had not been paid, became just as un- 
popular as they were in England. The drafters of the 
Bill of Rights wanted to assure that these practices 
were stamped out in the new country and added the 
fourth amendment to assure that result.* 


Where Are We Now? 


Over the years the fourth amendment has been seen 
as protecting privacy interests rather than prop- 
erty ones, but privacy in a narrow sense. That inva- 
sion of privacy which has become a 20th century 
tort is redressed by the ordinary processes of civil 
law. The privacy protected by the fourth amend- 
ment against unreasonable searches and seizures is 
the right to be free from governmental intrusion, 
and can only exist in situations in which you may 
have a reasonable expectation of privacy. Obviously 
a governmental official can intrude for serious 
reasons of public health or safety. The fireman can 
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break into a building to put out a fire. A health of- 
ficer can come onto private property to destroy a 
rabid animal. And if you choose to stand on a street 
corner to hand out leaflets to anyone passing by, 
you can hardly complain if a police officer takes one. 
There is no expectation of privacy in “open 
fields.”” This past term the Supreme Court clarified 
this expression, holding that steps taken to protect 
privacy, such as erecting fences and ‘‘No Trespass- 
ing” signs do not necessarily establish legitimate 
expectations of privacy in an open field. The test is 
not whether the individual chooses to conceal 
assertedly ‘‘private activity,’’ but whether the 
government’s intrusion infringes upon the personal 
and societal values protected by the amendment.‘ 
The amendment protects this privacy from 
unreasonable searches and seizures. What is 
unreasonable may be very difficult to determine; 
two observers can arrive at different conclusions. 
The warrant clause spells out one test of 
reasonableness, whether the search or seizure occur- 
red under a warrant issued upon probable cause. 


Probable Cause 


Probable cause exists if a reasonable person would 
conclude from the facts and circumstances that a 
crime occurred or that evidence of a crime is located 
at the place to be searched. It is the magistrate who 
weighs those facts and circumstances. A neutral 
and detached magistrate interposed between the 
government and the individual protects from ar- 
bitrary intrusion, as a jury of your peers protects 
from untoward consequences of arbitrary govern- 
mental prosecution. 

Some of the facts and circumstances which the 
magistrate weighs will include information from 
witnesses and victims or from informants. The 
Supreme Court established a “two-pronged test’’ of 
an informant’s “veracity and reliability’’ and of 
“the basis of his knowledge” in order to determine 
whether the informant’s information would amount 
to probable cause. The Court recently replaced this 
rigid approach with one which permits considera- 
tion of the “totality of the circumstances” and 
which leaves the magistrate free to make subjective 
judgments more on hunch and intuition as the police 
officer does.’ Just this past term the Court 
reiterated that the “two-pronged test’ was 
hypertechnical and reaffirmed the “totality of the 


* Oliver v. United States, 104 S. Ct. 1735 (1984). 

® Illinois v. Gates, 103 S. Ct. 2317 (1983). 

® Massachusetts v. Upton, 104 S. Ct. 2085 (1984). 

1 Lowi Sales, Inc. v. New York, 442 U.S. 319 (1979). 


circumstances” analysis, holding that the ‘‘totality 
of the circumstances” analysis is better suited to 
the practical, common-sense decision as to probable 
cause which the magistrate must make.* The infor- 
mation can be presented to the magistrate by af- 
fidavit or in person. It can be presented by 
telephone or by radio so long as there is a dialogue 
with the magistrate. This encourages getting a war- 
rant in situations where leaving the scene of a 
suspected crime might cost valuable time. 

The practical common-sense determination that 
probable cause exists for a search or seizure does not 
mean that enough evidence exists to convict. Infor- 
mation from a reliable informant who bases his tip 
to the police on personal observation might be 
enough information for a magistrate but not for a 
jury. 


Particularly Describing 

When the totality of the circumstances presents 
enough information to warrant a search or seizure, 
such action must still be limited. The limitation is 
that the warrant must particularly describe the 
place to be searched and the person or things to be 
seized—a protection against the general warrants 
which the colonists hated. A search under a general 
warrant is void ab initio. The indignity of a general 
search is exactly the kind of governmental intrusion 
on personal privacy which the fourth amendment 
forbids. 

The description of the place to be searched or per- 
son or things to be seized defines the geographic 
scope of the warrant. The fourth amendment does 
not countenance open-end warrants completed while 
a search is being conducted.’ That particularity of 
description which convinces a neutral magistrate to 
authorize the warrant is a safeguard. If the search 
warrant is subsequently held defective in some 
respects because of a failure to describe with par- 
ticularity some items seized, all need not be excluded 
from use at trial. The remedy is a partial suppres- 
sion so that evidence validly seized can be used. 


The Exclusionary Rule 

Warrants are occasionally issued based on iess 
than probable cause, and searches and seizures have 
been made under warrants which did not particular- 
ly describe the persons and places to be seized. 
When challenges to the admission of evidence so ob- 
tained was made in court proceedings, the Court 
developed the exclusionary rule to compensate. The 
evidence, invalidly obtained, is excluded from use in 
court. The justification for the rule is to keep court 
proceedings pure, free from the taint of arbitrary 
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police activity and to deter government officials 
from these egregious abuses of privacy in the future. 

The rule—which is difficult to justify to laymen, 
whose frequent response is ‘the courts are letting 
these criminals out’’—is controversial among 
lawyers.* Since the evidence excluded is often highly 
suggestive of criminal activity, the general public 
cannot understand how the rule protects law 
abiding citizens. There is no empirical evidence that 
the rule does work as a deterrent, its prime justifica- 
tion. The insidious advance of exceptions to the 
fourth amendment by police anxiously ferreting out 
crime is hard to see as dangerous when the evidence 
excluded is of a particularly heinous crime. One 
author suggests that the Supreme Court may need 
to look to pre-exclusionary rule search and seizure 
law to deal with these cases,® and during the last 
term it may have done so. 

In Nix v. Williams,” the Court weakened the rule 
by adopting the inevitable or ultimate discovery ex- 
ception. In that case, evidence of the discovery and 
condition of a little girl’s body, obtained by illegal 
questioning of the suspect without his attorney pre- 
sent, could be admitted on the ground that it would 
ultimately have been discovered since a volunteer 
search party would have found the body. In United 
States v. Leon,’ the Court urged a balanced ap- 
proach, saying that the rule should not be applied so 
as to bar use of evidence obtained by officers acting 
in reasonable reliance on a search warrant issued by 
a detached and neutral magistrate but ultimately 
found to be invalid. Justice White did add that sup- 
pression of evidence would still be appropriate “‘if 
the magistrate or judge in issuing a warrant was 
misled by information in an affidavit that the af- 
fiant knew was false or would have known was false 
except for his reckless disregard of the truth.’’* Fur- 
ther, the Court decided in Massachusetts v. Shep- 
pard,"* that the rule should not be applied when the 
officer conducting the search acted in objectively 
reasonable reliance upon a warrant issued by a 
detached and neutral magistrate which is subse- 
quently determined invalid. Justice Brennan 
dissented in both Sheppard and Leon, saying that 


* See Smith, “Stop Obscuring the Truth” and Greenholgh, “Don't Tamper with the 
Fourth Amendment,” both at 70 ABAJ 18 (May 1984). 


* Harris, “The Fourth Amendment Past and Future,” 68 Judicature 37 (June-July 
1984). 


1° 104 S. Ct. 2501 (1984). 

™! 104 S. Ct. 2405 (1984). 

12 Td. at 3421. 

"9 104 S. Ct. 3424 (1984). 

'* United States v. Leon, 104 S. Ct. 3430, 24: | 984). 
18 Td at 3443. 

'® Segura v. United States, 104 S. Ct. 3380 ‘1984). 

7 Td. at 3400. 


the language of deterrence and of cost/benefit 
analysis is irrelevant to the preservation of personal 
freedoms. ‘‘While the machinery of law enforcement 
and indeed the nature of crime itself have changed 
dramatically since the Fourth Amendment became 
part of the Nation’s fundamental law in 1791, what 
the Framers understood then remains true 
today—that the task of combating crime and convic- 
ting the guilty will in every era seem of such critical 
and pressing concern that we may be lured by the 
temptations of expediency into forsaking our com- 
mitment to protecting individual liberty and 
privacy.’’* He added, ‘Instead, the chief deterrent 
function of the rule is its tendency to promote in- 
stitutional complaince with Fourth Amendment re- 
quirements on the part of law enforcement agencies 
generally.’”* 

Although the Court has not held the exclusionary 
rule inapplicable, the holdings will certainly make 
the exclusion of illegally obtained evidence more dif- 
ficult for defense counsel. The Court emphasized 
this past term that the rule does not apply if the con- 
nection between illegal police action and discovery 
and seizure of evidence is attenuated because the 
police had an ‘“‘independent source’”’ for discovery of 
the evidence.'* Justice Stevens dissented strongly, 
emphasizing the facts of the case, and saying: “A 
rule of law that is predicated in the absurd notion 
that a police officer does not have the skill required 
to obtain a valid search warrant in less than 18 or 20 
hours or that fails to deter the authorities from 
delaying unreasonably their attempt to obtain a 
warrant after they have entered a home, is demean- 
ing to law enforcement and can only encourage slop- 
py, undisciplined procedures.’’"” 


Arrest Without A Warrant 


An arrest, or seizure, is an actual or constructive 
detention of a person under real or pretended legal 
authority. There must be some restraint, even if it is 
a slight touch to show the intention to take a person 
into custody. Certain seizures do not amount to a 
traditional arrest. Investigations at airports, im- 
migration stops, and ‘‘stop and frisk’’ actions are 
considered preventive police work and reasonable. 
It is unreasonable seizures which the fourth amend- 
ment forbids, and an arrest under a warrant issued 
based on probable cause and particularly describing 
the person to be seized is presumptively reasonable. 
But in spite of the concern for personal autonomy 
which the amendment reflects, police can arrest 
without a warrant. Obviously officers do not have to 
dash downtown for a warrant when one person 
threatens to shoot another. They do not have to wait 
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until the victim is killed or the goods carted off 
before arresting the suspected perpetrator of a 
crime. 

The problem is determining which warrantless ac- 
tivities are permissible. In order to arrest, the of- 
ficers assume the probable guilt of the arrestee. A 
determination of probable cause should be made 
promptly after the warrautless arrest, so that the 
hurried assessment made by the police is followed 
by a subsequent determination by a neutral 
magistrate. 

Arresting on the street or in a public place based 
on probable cause that a crime has been committed 
is quite a different thing from following a suspect to 
arrest him in his home. Physical entry by police is 
exactly the intrusion which the fourth amendment 
is designed to prevent. Entry into a dwelling in 
order to arrest without a warrant must be justified 
by some exigent circumstances. Hot pursuit is the 
oldest recognized justification for a warrantless en- 
try to search for and arrest a suspect and means just 
what it says. The destruction of evidence rule also 
permits entry based on probable cause and without 
a warrant in order to prevent a suspect from 
destroying evidence. But the likelihood of escape 
which may justify a seizure without a warrant in one 
place probably does not so justify it when the 
suspect is in his own home. He has already had an 
opportunity to flee, and the police can get a warrant. 


Search Without A Warrant 


A search occurs ‘‘when an expectation of privacy 
that society is prepared to consider reasonable is in- 
fringed.’"* There is no expectation of privacy in 
“open fields.’’ Refining the doctrine this past term, 
the Court held that the test of legitimate expecta- 
tion of privacy is not whether the individual chooses 
to conceal assertedly ‘“‘private’’ activity, but 
whether the government’s intrusion infringes upon 
the personal and societal values protected by the 
amendment.'* Thus, the monitoring of a beeper in a 
private residence, a location not open to visual 
surveillance, violates the fourth amendment rights 
of those who have a justifiable interest in the 
privacy of the residence.” 

The most common search without a warrant oc- 
curs as an incident to an arrest. The police can con- 
duct a search of the person and the immediate sur- 
roundings, including those things which are in plain 


*® United States v. Jacobsen, 104 S. Ct. 1652, 1656 (1981). 
** 104 S. Ct. 1735 (1984). 

* United States v. Karo, 104 S. Ct. 3296 (1984). 
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view. The police can only seize what is open to obser- 
vation; for an additional search, a warrant is re- 
quired. Thus police may not search locked luggage if 
the search is remote from the arrest and no exigency 
exists. The search incident to arrest is for the pro- 
tection of the police, designed to recover any weapon 
which could be used against the officer. Police can 
search for evidence which could be destroyed, par- 
ticularly in drug cases, where drugs can be flushed 
down a toilet or thrown into the fire. For a more ex- 
tensive search a warrant is required. Of course, the 
police can search without a warrant if consent to the 
search is given. 

Automobiles are a troublesome area. Since there 
is a much more limited expectation of privacy in an 
automobile than in a dwelling, the same considera- 
tions about privacy which limit exceptions to the 
necessity for a warrant do not apply with the same 
force in cases involving automobiles. The Court has 
justified warrantless searches of automobiles for 
various reasons. One is the need to protect the 
owner’s property while the car is in police custody, 
as well as to protect the police from claims of lost 
property subsequently made by the owners. 
Therefore, when an automobile is lawfully impound- 
ed, the police can make a routine inventory search, 
particularly when valuables are in plain view. Just 
this term, the Court held that a warrantless search 
of an automobile conducted approximately 8 hours 
after the initial search was valid because police had 
probable cause to believe there was contraband in- 
side.** Of course, a warrantless search is always 
possible to protect the police from potential danger. 


Other Public Employees 

Probation and parole are matters of grace, 
granted when their rehabilitative purpose serves the 
ends of society. Although a parolee has diminished 
expectation of privacy,” he is not entirely without 
constitutional protection. However, strong fourth 
amendment protections are not among them. The 
parole officer can make supervisory visits without a 
warrant since the purpose of these visits is not to 
search for evidence of crime but to assist the in- 
dividual in making a readjustment to society. Con- 
sent to warrantless searches can be made a condi- 
tion of probation. ‘‘Searches of the residence and 
person of probationers, however, are not conducted 
only when there is suspicion of crime...the primary 
purpose of such searches is to deter the commission 
of crime and to provide supervisors with informa- 
tion on the progress of their rehabilitation efforts. It 
is clear that a requirement that searches only be con- 
ducted when officers have ‘reasonable suspicion’ or 
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probable cause that a crime has been committed or 
that a condition of probation has been violated could 
completely undermine the purpose of the search con- 
dition.’ 

In the course of a supervisory visit, any evidence 
of crime which is in plain view or which is seized 
under one of the other exceptions to the warrant 
clause would be usable in a subsequent prosecution. 
But if a probation or parole officer has information 
leading him to believe that a crime has been commit- 
ted, he cannot use the excuse of a supervisory visit 
to search for evidence of that crime. If that occurs, 
the evidence seized must be excluded in any subse- 
quent prosecution. There is a subtle difference be- 
tween searching for evidence of crime and searching 
for evidence that the individual is violating the con- 
ditions of his release. But the Third Circuit recently 
held that the exclusionary rule does not apply to 
probation revocation proceedings; the Third Circuit 
became the seventh circuit to so hold.” 

Probation and parole officers and child protection 
workers operate under statutes which set the limits 
of their responsibility and authority. A parole of- 
ficer may have the power to arrest his charge. And a 
child protection worker may remove a child from 
dangerous surroundings to take him into protective 
custody without a warrant. When removing the 
child from an abusive situation the worker often 
sees evidence of the crime of child abuse. When on 
the premises performing this lawful duty, the 
worker can obtain evidence of the abuse and such 
evidence is subsequently admissible in a criminal 
trial.* 

Public employees have great respon- 
sibilities—protection of the public as well as 
rehabilitation of the criminal. But they also serve as 
role models. Since they protect constitutional rights 
of those they supervise, they reinforce the idea of 
living by the rules within a constitutionally pro- 
tected system. 


Administrative Warrants 
When Congress enacted the Occupational Safety 


23 Qwens v. Kelley, 681 F.2d 1362, 1368 (11th Cir. 1982). 
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26 State v. Hunt, 406 P.2d 208 (1965). 

37 Marshall v. Barlow's, Inc., 436 U.S. 307 (1978). 
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and Health Act, it provided for unannounced inspec- 
tions of workplaces as one way to accomplish the 
goal of improved working conditions. In an action 
testing the need for a search warrant following the 
denial of permission for inspection by a 
businessman, the Supreme Court held that the war- 
rant clause of the fourth amendment protects com- 
mercial buildings as well as private homes.” Except 
for certain ‘‘closely regulated” industries, such as 
those manufacturing firearms or alcohol, a warrant 
is required for an inspection. 

The Court did add that for these administrative 
warrants, the same showing of probable cause which 
a warrant to search for evidence of crime requires is 
not necessary. A showing of “‘reasonable legislative 
or administrative standards for conducting an in- 
spection’”” would be adequate. In a recent case, 
OSHA selected a company for inspection as part of 
the agency’s program for inspecting high-hazard in- 
dustries. The Court held there that the traditional 
‘specific evidence’’ standard for probable cause ap- 
plied in criminal cases was not required for an in- 
spection warrant.” Of course, most businessmen 
will permit warrantless inspections. Since the pur- 
pose of such inspections is the discovery and correc- 
tion of unsafe conditions, they clearly benefit the 
businessman by avoiding industrial accidents and 
payment of workmen’s compensation benefits. 


Conclusion 


The concerned layman, the interested visitor, and 
the convicted criminal all have a stake in the health 
of the fourth amendment. In his classic Democracy 
in America, de Toqueville expressed concern about 
the tyranny of the majority in a country with much 
uniformity of thought, customs, and mores. The 
Constitution is the protection for those in the 
minority, whose homes remain their castles. As we 
find more exceptions to the warrant clause and the 
fourth amendment in general, we end with a passkey 
to the castle. 
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Assessing Correctional Officers 


By CINDY WAHLER AND PAUL GENDREAU* 


One of the more interesting anomalies in the 
history of corrections, is the manner in which the 
role of the correctional officer (CO) has been ignored. 
Alexander Paterson (1951) of the British Prison 
Commission opposed any time being allocated to the 
study of COs, on the basis that, ‘‘it is much better 
to leave them to their own natural good will and 
common sense than to stuff their ears and memories 
with scientific jargon”’ (p. 401). On the other hand, 
another view has it that the CO can be the single 
most important person in terms of influencing the 
inmate and having the potential for enhancing or 
minimizing, through his or her actions, the effec- 
tiveness of the various treatment programs (Glaser, 
1964; Teske and Williamson, 1979; Wicks, 1980). 
The above opinions, however, are based on anec- 
dotal evidence—although recently some empirical 
evidence supporting these views was generated in 
some successful intervention studies that employed 
correctional staff as treatment agents (cf. Ross and 
Gendreau, 1980). 

Unfortunately, despite the assumed importance of 
the correctional officer, little attention has been 
directed to the fundamental issue of recruitment. 
That is, what are perceived to be the desirable 
characteristics of effective correctional officers? 


Historical Selection Criteria 


Over a quarter of a century ago, Lundberg (1947) 
wrote, ‘‘methods of selection of the prison guard are 
generally loose and have little empirical validity. Of 
some 13,000 guards in this country, it.is safe to say 
that over three-fourths have been selected by un- 
scientific methods”’ (p. 38). In 1983, the warden of 
Jackson Prison, Michigan outlined his description- 
based hiring criteria, ‘“‘We would hire them if they 
were warm and alive’ (American Correctional 
Association, 1970, p. 67). One of the state officials 
responding to a survey of United States selection 
procedures indicated that ‘‘any warm body passing 
the test would likely be hired” (Goldstein, 1975, p. 
11). The “test’’ referred to comprised a routine civil 
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service written examination of general information 
and a 5- to 10-minute oral test on “‘human relation 
skills.’’ As recently as 1981, Toch stated that ‘‘the 
correctional officer is a residue of the dark ages. He 
requires 20/20 vision, the IQ of an imbecile, a high 
threshold for boredom and a basement position in 
Maslow’s hierarchy”’ (p. 20). 

A concrete example of the hiring process taken 
from the Canadian penitentiary system is il- 
lustrative. Willet (1973) found that selection pro- 
cedures were neither standardized nor formalized. 
Basic information was lacking at interviews, 
references were not required, and objective assess- 
ment tools were not employed. The interviewers did 
not appear to be trained in selection techniques and 
functioned as a group with minimal prior consulta- 
tion. The pre-selection briefing of candidates was 
often based on incorrect information about their 
work, and as a rule, no member of personnel was pres- 
ent to answer any questions pertaining to the 
details of the work. Once selected, officers were 
enrolled in a training course, presumably specifical- 
ly related to the job; however, due to the course’s 
perceived low-credibility by the staff members and 
their supervisors at the host prisons, candidates 
were treated as if they had been on “‘holiday.”’ 

By and large, even when job descriptions have 
depicted the CO as a person with multifaceted roles— 
including inmate counseling—the. actual criteria for 
selection have usually been based on physical re- 
quirements, security considerations, and an assum- 
ed position of authority as in any military hierarchy 
(Cressey, 1959). Schrag (1961) remarked that it is an 
illusion that COs are able to control inmates because 
they have unlimited authority and their orders carry 
the full sanctions of prison administration. Rather, 
Schrag regarded skill in interpersonal relations and 
the ability to obtain voluntary cooperation as being 
the crucial factors in securing and maintaining con- 
trol. A high school diploma is no guarantee of the 
possession of such skills. Without a training pro- 
gram where officers may acquire the necessary 
skills, the recruitment of officers with the necessary 
ability is entirely fortuitous. 

There are some data bearing on the CO’s role 
within a security-oriented setting. Wilkins’ (1975) 
pilot project surveyed three institutions and col- 
lected data through the use of interview and obser- 
vation of COs. All the COs considered maintenance 
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of inmate security to be the primary function of 
their role and ranked counseling inmates as secon- 
dary. The relative importance of these two tasks 
varied with each institution. But even in the case of 
the treatment oriented institution studied, the 
security role was still prominent. 

Williams and Soutar (1984) administered rating 
scales to assess COs’ attitudes towards various 
dimensions of their role. The sample included 402 
COs who were employed at 14 different institutions. 
The subjects were divided into two groups accor- 
ding to the level of security at each institution, i. e., 
minimum/medium or maximum. Based upon a 
discriminant analysis, the authors stated that ““COs 
in maximum institutions had a much more custodial 
view of their job, with consequently more negative 
stereotyping of inmates” than their colleagues 
employed in minimum/medium institutions. ‘‘Staff 
at the minimum/medium security institutions were 
more treatment oriented and perceived less need for 
disciplinary control of inmates’’ (p. 90) than COs 
working in maximum security institutions. 

Studies Involving Personality Assessment 


In 1958, Downey and Signori asserted that ‘‘so far 
as one can discover, there are no attempts to in- 
vestigate the problem of prison guard selection in 
terms of interest and personality testing pro- 
cedures’’ (p. 234 ). It did not, however, take an inor- 
dinate amount of time before the use of 
psychological tests were claimed to be an effective 
means of improving the selection process. It was 
assumed that these assessment tools effectively 
identified candidates who had the potential to 
become “‘good”” COs. The Report of the Parliamen- 
tary Sub-Committee on Penitentiary Services in 
Canada advocated personality testing to help en- 
sure that COs had the aptitude and self-discipline re- 
quired for their job (MacGuigan, 1977). In a review 
sponsored by the American Bar Association (Gold- 
stein, 1975) a belief in psychological tests as effec- 
tive screening procedures was further affirmed. All 
but 4 of the 46 jurisdictions surveyed claimed to 
test prospective employees. Most, however, did not 
specify what psychometric instrument they used. 
Five reported using the Minnesota Multiphasic Per- 
sonality Inventory (MMPI); two of them ad- 
ministered it only after hiring and one only if in- 
dicated after a routine psychological interview. One 
jurisdiction reported the use of the Cattell 16PF 
during training; 10 used ‘general information 
tests’’ and 3 used in-house CO examinations. No 
data were presented that would allow an assessment 
of the efficacy of these methods in selection. 


There have been a few studies employing 
psychological tests that actually reported data as to 
the tests’ effectiveness as screening devices. 
Psychological tests were used to differentiate be- 
tween guards rated as “good’’ by their supervisors 
and those rated as “poor.” For example, Downey 
and Signori (1958) administered four objective, abili- 
ty, and personality tests: the Wessman Personnel 
Classification Test, the Kuder-Preference Record- 
Vocational Test, the MMPI, and the Manson 
Evaluation. They found that 14 out of an aggregate 
38 scales discriminated between “‘good”’ and “‘poor”’ 
job performance-rated COs. On the MMPI signifi- 
cant negative correlations in the range of r=—.26 
to —.30 were obtained on the F scale, Psychasthenia, 
Depression, Hostility, and Social Introversion. The 
highest positive correlations were obtained on the 
Verbal scale (r=.49, p<.01) of the Kuder Preference 
Record Vocational Test. Despite the obtained 
significance, the above-noted correlations cannot be 
considered high for practical use. 

In another study by Hammer (1968) MMPI 
subscales did not discriminate between “good” and 
“poor” COs. Perdue (1964, 1966) reported the use of 
the Johnson Temperament Analysis in screening ap- 
plicants for custodial work. This test purports to 
measure nine basic behavioral characteristics: Ner- 
vous, Depressive, Active, Cordial, Sympathetic, 
Subjective, Aggressive, Critical, and Self-Mastery. 
The test was administered to the total guard force 
(n=160) of the institution. From this group, 37 of- 
ficers with “‘superior’’ job performance ratings were 
selected and the test profiles were compared with 
the guard force as a whole. Statistical tests of 
significance were not conducted. Inspection of the 
results indicated that the differences between the 
two groups did not appear to be significantly large, 
and all the subscale scores for both groups were 
within the average range of published norms for the 
general population. The author concluded, however, 
that the “‘good’’ COs were distinguished by several 
traits. ‘Those employees with better stability on 
such variables as nervousness and work habits, 
more self-control and self-mastery and perhaps more 
reserve and caution in dealing with others, make the 
better type of custodial officer” (p. 18). Schuerger, 
Kochevar and Reinwald (1982) administered 
Cattell’s 16PF questionnaire and found that male 
officers with the highest performance ratings ap- 
peared on the 16PF as bright, controlled, conser- 
vative and self-sufficient. High rating female of- 
ficers appeared to have a similar pattern except 
they were rated as more group-dependent than their 
male counterparts. The correlations between the 
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high- and low-rated male and female COs were not 
significant, and the authors stated that ‘their 
results may represent only chance variations in the 
data”’ (p. 227). 

Shusman, Inwald and Landa (1984) assessed the 
predictive validity of two psychological inventories, 
the MMPI and the Inwald Personality Inventory 
(IPI) for 716 male COs for retention or termination 
as well as absenteeism, lateness, and formal 
disciplinary interviews. The IPI consists of 26 
scales designed to measure stress reactions and de- 
viant behavior patterns by focusing on absence and 
lateness problems, alcohol or drug use, and an- 
tisocial behaviors. The IPI accurately classified 
subsequent retention or termination of 73 percent of 
the recruits. The MMPI classified 63 percent of the 
COs. Together, the IPI and MMPI correctly assign- 
ed 73 percent of the recruits as to job status. Ter- 
minated officers had higher means on scales in- 
cluding such items as family conflicts, substance 
abuse, absenteeism, lateness, disciplinary inter- 
views, trouble with the law, and spouse conflict. The 
665 officers who were not terminated were then ran- 
domly divided into two groups for cross-validation 
purposes. The MMPI and IPI were used to predict 
absenteeism, lateness, and occurrence of 
disciplinary interviews. On these variables, the IPI 
produced classifications rates in the range of 67 to 
69 percent and the MMPI between 60 and 67 per- 
cent. Upon cross-validation the classification rates 
of both tests shrank by several percent. Regardless 
of the statistical significance of the test results, there 
still appears to be a large percentage of COs whose 
behaviors were not correctly identified by these 
psychological inventories. 

The literature pretaining to the recruitment and 
selection of COs does not appear to be of sufficient 
quantity or empirical quality to render drawing con- 
clusions about the efficacy of psychological testing 
in the selection process. It is apparent, as Goldstein 
has remarked, that the design of many of these 
studies does not provide an adequate basis for draw- 
ing conclusions about the utility of the instruments 
for future selection purposes. The results, when 
significant, are not statistically potent. In addition, 
almost all these studies have been post-dictive. 
Selection criteria have been based on global 
qualities, which not only may not have predictive 
power because they are so general, but appear not to 
be unique to the job requirements of a CO. 


Behavioral Skills as a Basis for Selection 


One of the trends in the field of diagnostics has 
been to move from the assessment of global per- 


sonality traits to the measurement of specific 
behavioral skills. In the field of industry and 
organizational psychology, personnel selection 
criteria and job evaluation are based upon 
behavioral analysis (Ghorpade and Atchinson, 
1980). The United States Department of Labor 
views a job as a collection of behaviors that com- 
prises the work assignments of one or more workers 
(O‘Leary, 1976). The development of a behaviorally 
based instrument depends upon the judgment of 
those employees and supervisors who are closest to 
the job itself. The result is a pool of specific items 
describing effective and ineffective behavior in the 
language of those closest to the job (Szilagyi and 
Wallace, 1980). The necessary approach toward of- 
ficer selection should be from a behavioral perspec- 
tive (McGregor, 1957; Ross and McKay, 1981). This 
approach is based on the assessment of the skills 
necessary to perform the actual tasks of the job. 
Selection should be based on assessment of the ap- 
plicant’s skills and/or potential to acquire such 
skills through training. 

A study conducted by Willis, Jessup, Savage, 
Cooper and Slesser (1979, a, b) reported data from a 
preliminary development of a behavioral rating 
scale designed to measure officer performance on 
the job., This Correctional Personnel Rating Scale 
(CPRS) is a broadly based behavioral scale which at- 
tempts to measure common CO behaviors that are 
considered important by correctional personnel. 

Forty staff members were interviewed at a 
minimum security center for young adult offenders. 
The interviewees were composed of correctional 
staff, supervisors, and professional staff. They were 
asked to describe behaviors regarded as important 
components of the CO’s job. Both desirable and 
undesirable behaviors were requested. A second 
group composed of senior COs, supervisors, and 
superintendents were provided with the list of 
behaviors and were asked to identify a set of 
categories that would be useful in making employ- 
ment selection, placement, promotion, and training 
decisions. Five categories and the definition of these 
categories were generated. The categories were 
routine job tasks, leadership, emotional control, and 
staff and inmate relations. Each of the items were 
then assigned to a category. Item reliability and in- 
ternal reliability for each subscale were high, and low 
correlations were obtained between the individual 
items and the subscales other than to which they 
were assigned, therefore indicating that the 
subscales do measure different aspects of the correc- 
tional officer’s job. 

The result is a rating scale that is composed of the 
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actual tasks of the CO position, with a behavioral or 
skill orientation. Unfortunately, this research was 
never followed up. 


Perceptions of the CO’s Role 

Implicit throughout the literature, although never 
directly addressed, is that a clearly defined notion of 
the ideal functioning CO exists. For all practical 
purposes the ideal CO is a myth; it depends on 
whose perception the ideal is based—COs, super- 
visors, or the inmates themselves. 

The Willis et al. (1979) study approached this 
issue by interviewing supervisors and COs, and 
studies such as Perdue’s (cf. 1966) ratings of 
“superior” COs are an indirect assessment of super- 
visors’ views of the appropriate CO role. What are 
needed are direct assessments of the CO’s role by 
supervisors and a comparison with the assessments 
of the COs themselves. 

There is some literature on inmates’ views, mainly 
descriptive, of effective COs. Glaser (1964) re- 
quested inmates to outline the qualities of an effec- 
tive correctional officer. The inmates described an 
effective correctional officer as being friendly, ac- 
commodating, fair, dependable, predictable, nice, 
flexible, and sociable. Those officers who were view- 
ed as ineffective were described as being hostile, 
weak, stupid, rigid, and aggressive. From the study 
by May (1976, p. 42) a typical inmate quote was: “‘I 
act respectable and they give me respect. I want an 
officer that has understanding, knows how to talk to 
inmates, helps the inmates as much as he can, an of- 
ficer who can do his job.’’ Homant (1979) had in- 
mates rate correctional officers on job performance 
based on a five-point rating scale. They were then re- 
quested to describe the qualities of the officers who 
had received both poor and excellent ratings. The of- 
ficers who were attributed an excellent rating were 
described as being “‘extremely good with making 
men feel they are genuinely concerned about their 
welfare and problems. They are fair, consistent and 
in every sense of the word humane.” The officers 
that received poor ratings were described as being 
‘disrespectful, insensitive and to a large degree 
without much of a positive personality to display to 
the resident”’ (p. 59). 

These data, like those reported in the 
psychological test literature, are of questionable 
value because of their lack of specificity. A possible 
resolution to the issue raised in this section is to 
resort to a behavioral skill assessment contrasting 
the ratings on specific skill/job dimensions by super- 
visors, COs, and inmates. 

Finally, the perceptions of the CO’s role may be 


related to individual differences. Age and length of 
experience in correctional settings are two such ex- 
amples. We are not advocating that such factors 
should guide selection policy; that is an unworkable 
notion. It is, however, a dimension that must be con- 
sidered in our perception of what a CO should do or 
be. 
Situational Factors 

It is worth speculating that the preoccupation 
with the assessment of general traits in CO selection 
reflected much of what was occurring in the general 
area of personality assessment in psychology. The 
history of diagnostic testing after World War II in 
North America was oriented towards the assess- 
ment of global personality traits, and the tests 
developed, such as the MMPI and 16P, were very 
much oriented in this way. Ancther point of view, 
which subsequently became much more forceful in 
the last two decades (cf. Bowers, 1973), was that in- 
dividuals’ behavior may be situationally determin- 
ed. This debate is still ongoing within the field of 
psychology. It is, nevertheless, worth alluding to 
because, with the exception of the Wilkins (1975) 
and Williams and Soutar (1984) studies, the issue of 
whether the COs’ roles may differ because of the 
situations they work in has been ignored. It is very 
much an open question as to whether the 
characteristics of an effective CO are common 
across different types of correctional centers whose 
functional roles may differ markedly. This notion 
would seem to have at least face validity, as the role 
of a CO in a small jail would appear to differ, in some 
ways, from that of a CO in a large maximum securi- 
ty institution or one working in a minimum setting 
which emphasizes in-house and community pro- 
gramming. 


Summary and Policy Implications 

The selection and recruitment of COs has focused 
upon physical attributes with security considera 
tions foremost. Attempts at “‘sophisticated’’ assess- 
ment of COs have relied on global psychological per- 
sonality psychometrics which has not turned out to 
be fruitful. 

With such a sparse literature on a corrections 
topic of so much importance any policy implications 
would appear to be presumptuous. In the authors’ 
view, despite minimal data, a behavioral skills ap- 
proach holds the most promise and needs to be pur- 
sued vigorously. Even though several important 
moderating factors have rarely been explored, i.e., 
situations, at the very least, assessment of COs will 
join the mainstream of personnel selection research. 
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Simply put, assessment of COs has fallen far behind 
that witnessed in other occupational areas. Indeed, 
when one considers the traditional barriers between 
management and COs in corrections institutions it 
is worth speculating that when better definitions of 
the appropriate role of COs evolve through good 
basic applied research then the traditional frictions 
may be mitigated somewhat by a better understan- 
ding of what the CO should accomplish. 
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News of the Future 


RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 
Visiting Professor of Criminology, The Simon Fraser University, Burnaby, British Columbia 


THE NET 


— PHRASE in middle-brow critiques of 
criminal justice policy is ‘“‘the net of social control.” Just 
who originated this cliche or when it became fixed in the ver- 
nacular of criminological discourse are questions that are beyond 
my patience to investigate. What is evident is a conviction 
among unreflective observers that there is a net of social control, 
that it must not be widened, and that it should be as narrow as 
possible, if not altogether eliminated. 

There is a simplistic, not to say, paranoid assumption among 
these notionists that there exists a conspiracy within the “ruling 
class” to create this net for the purpose of imposing middle-class 
values on reluctant working-class citizens. The argument further 
assumes that as these values are internalized, an equilibrium will 
be established that will be favorable to capitalists. So far as I 
know, this line of reckless leaps from the interpretation of 
selected facts to conclusions acceptable to orthod>x Marxists 
was first applied to crime studies in Anthony Platt’s The Child 
Savers. In that influential tract, Platt scrutinized the work and 
ideas of Jane Addams and the Hull House group in Chicago. 
Through revisionist spectacles, he discerned not an exercise in 
benevolence but a cabal of idle upper middle-class women who 
were determined to subvert ethnic and working-class norms to 
advance the interests of their fathers and husbands. 

For Platt, one of the most iniquitous achievements of the Hull 
House coterie was the creation of the juvenile court. In the revi- 
sionist version of its history, the juvenile court was an adapta- 
tion of the criminal justice system designed to bring working- 
class children and their parents under social control. Other like- 
minded scholars claim to have discovered that the Hull House 
movement was making ‘“‘harsh demands” on its clientele, and 
were even “terrorizing” the Chicago masses.” 

Excitable Marxists see the social control conspiracy 
everywhere they look in American society. They have even con- 
verted commentators unaccustomed to rigorous thought to the 
invocation of the net of social control in any discussion of 
changes in the criminal justice system. Whatever we do, we 
must not widen that net! With discussion of change and develop- 
ment in criminal justice pitched at that level, it is small wonder 
that so little improvement takes place. No utopian philosopher 
has yet conceived of a society in which social control does not ex- 
ist. As we live in a far from utopian condition where crime and 
delinquency demonstrate every day the inadequacies of our 
social control, the talk about the dimensions of the net is not a 
useful point of departure for meliorists, even if Marxists still 
spread the net for the purposes of polemics and invective. 

I hope that I have conveyed my distaste for argument by cant 
and cliche, because I want to make a grudging acknowledgement 
of the value of the attention to social control theory that the 
“New Criminologists’’ have forced on us. It is time to make a 
careful and rigorous study of the criminal justice system as a 
social control apparatus. What, if anything, can be done about 
its inadequacies without needlessly curtailing the traditional 
liberties of American citizens? 


’ Anthony Platt. The Child-Savers. Chicago: The University of Chicago Press, 1969. 

? R. Mohl and N. Betten. “Paternalism and Pluralism. Immigrants and Social 
Welfare in Gary, Indiana, 1905-1940,"" American Studies, Vol. 15, pp. 5-30. 

® Stanley Cohen and Andrew Scull, eds. Social Control and the State. New York: St. 
Martin's Press, 1983. Page citations in these columns are from this book. 
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Wuat ARE WE TALKING ABOUT? 


Exasperateg as I have been with glib pronouncements about 
social control, the publication of a series of responsible essays on 
the subject is a welcome change from the noisy grinding of 
Marxist axes. In Social Control and the State, Stanley Cohen 
and Andrew Scull have collected a representative group of 
studies aimed at clarifying this muddy stream of thought.’ I 
want to invite your attention to this book in the hope that we 
ae less about widening the net and more about what has to 
ne. 
When crucial terms have not been defined at the outset of an 
argument an easily predictable muddle will ensue. The first ser- 
vice offered by this collection is a thoroughgoing essay by John 
A. Mayer, ‘‘Notes Toward a Working Definition of Social Con- 
trol in Historical Analysis.” This modest title does not do justice 
to the author’s excellence as a disperser of confusion and creator 
of clarity. His steps toward clarification begin with Morris 
Janowitz’ basic definition of the term: 
... essentially the attempts by a social group or a society to 
regulate its own members’ behavior without recourse to for- 
cible coercion (P. 24, my added emphasis). 
The goal in any democratic society should be to limit to the 
greatest extent possible the use of forcible coercion to control 
behavior. When settlement houses, churches, unions, and 
schools succeed in the informal regulation of behavior, the need 
for coercive control is reduced. When many of these controls are 
badly eroded, recourse to coercion becomes an unwelcome 
necessity so that the security of life and property may be 
assured. No reader of Federal Probation needs to be reminded 
that these are times of more than ordinary insecurity, especially 
for a growing “underclass.” This is the condition that constantly 
looms over metropolitan life. 
It is not a new menace. Consider the rationale of the Hull 
House cabal in the advocacy of a juvenile court. Exposure to liv- 
ing conditions on the near South Side of Chicago at the turn of 
the century convinced the thoughtful women who presided over 
Hull House that serious delinquency was increasing among the 
children of immigrant families. What to do? If the trend con- 
tinued, many delinquent youths would be consigned to prisons 
where they would be confirmed in careers of crime. Could an in- 
tervention be devised that would cut short the ominous drift into 
delinquency? 
As all the world knows, the answer was the juvenile court. It 
was expected that this novel hybrid would act in the best in- 
terest of the child rather than impose retributive punishment. 
The Hull House innovators reasoned that the court should act at 
the first sign of trouble rather than to await an arrest for the 
commission of a crime. Truants, runaways, incorrigibles beyond 
parental control, and many others who were seen to be in danger 
of a drift into delinquency were all proper subjects for the 
juvenile court’s intervention—hence the status offender, with 
whose plight juvenile justice reformers and researchers have 
been properly concerned during recent years. By the wonderful 
hindsight afforded by historica! criminology, we can now all see 
the error of the Chicago idealists. 
What is not so easy to recapture is the optimism of a 
benevolently motivated group of women and men who did not 
have the advantage of the analytic techniques of twentieth cen- 
tury social science at their disposal. They thought they knew 
that something should be done about a bad situation. Their 
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reasoning let to the conclusion that the law needed to be chang- 
ed. What they overlooked were the institutions that also needed 
to be changed. A judge who tried to act in the best interests of 
the child was often limited to a choice of evils—a blindly coercive 
“reform school” or probation as administered by probation of- 
ficers admitted to a profession with only the rudiments of a for- 

But the need for innovation was.obvious. Certainly the 
criminal courts of Illinois could not be relied on to consider the 
best interest of the child as well as his guilt or innocence of a 
criminal charge. Influential people in the Chicago establishment 
were in a position to see to it that the innovation should proceed. 
The juvenile court gospel spread across the nation at a rate that 
testifies to the good intentions of our ancestors, if not to their 
perseverance in assuring that intentions became institutional 
realities. It took at least a half-century for social scientists to get 
around to a demonstration that there were serious flaws in the 
execution of this benevolent innovation. 

We discovered that the juvenile court carried coercive control 
farther than any benefits that could possibly be achieved by 
coercion. Jane Addams and her friends had established 
themselves at Hull House in the hope that they could help the 
poor and mostly immigrant families living around South Halsted 
Street to build a stronger and less vulnerable community. They 
would have been puzzled at the charge that they were initiating 
an appatatus of social control. But they were bright women—I 
knew a few of them back in the thirties at the University of 
Chicago. If it had been explained to them that activities such as 
theirs should be regarded as social control because they con- 
tributed to order and a sense of community, they would have 
agreed that that was a large part of what they hoped to ac- 
complish. If the term covering such a project was social control, 
they would have responded that no one had to show up at Hull 
House who didn’t want to. Coercion was no part of their 
strategy. 

Mayer correctly distinguishes between coercion, which must 
be reserved to the state, and social control, exercised by all those 
agencies that bind people together, from families to churches 
and settlement houses. Some social control agencies exert 
powerful influences on their participants, and some are no more 
than nominally effective. The observation that many of those on 
which we have relied for centuries are no longer effective con- 
trols has been the topic of much pessimistic discourse. There can 
be no doubt that urban disorder gains when the social controls to 
which people voluntarily submit lose their influence and the com- 
munity response turns to coercion. The disintegration of volun- 
tary social control is not the primary cause of crime, but it surely 
creates conditions that make crime easier to commit. In response 
to erosion of social control the apparatus of coercion expands 
and we helplessly witness the expression of vengeance in the 
building of new and ever more repressive prisons. 

It is the net of coercive control that we are talking about, and 
that is the net about whose dimensions we must be concerned. 
When the juvenile court experiment got under way, it was 
natural to presume that when children were beyond the control 
of their parents, schools, and churches, they should be placed 
under the firm and wise control of the state. We are still looking 
for the proper disposition of status offenders. New agencies are 
proposed and tried, with the general consensus that the state’s 
means of control—a reform school—is not a satisfactory place to 
straighten them out. The heavy and clumsy hands of juvenile 
justice cunfer a record of delinquency on those children who fall 
into them. The record confirms too many in outright careers of 
delinquency. Coercive control may be a necessary restraint for 
juvenile thugs but permanent benefits cannot be expected from 
their mere incarceration. 

The optimistic reliance on the supposed benefits of coercive 
rehabilitation was not confined to juvenile delinquents. In an im- 
pressive excavation of correctional history, ‘‘Chastising the Un- 
chaste: Social Control in a Women’s Reformatory,” (pp. 
288-311), Nichole Hahn Rafter recounts the long since discoun- 
tinued efforts of the state of New York to “reclaim” women who 
had lapsed from a state of perfect chastity, even though they 
had not descended into prostitution. To the Western House of 
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Refuge at Albion, young women could be and were committed 
for the offenses of “‘promiscuity, vagrancy, and saloon-visiting.” 
There they were subjected to a regime that firmly separated 
them from families and friends and trained them for domestic 
service. I doubt that any contemporary reader can digest this ar- 
ticle without a sense of outrage—which Rafter does nothing to 
discourage. 

Nevertheless, in spite of the absurdity of Albion’s oppressive 
regimen and the assumptions on which it rested, Rafter reports 
that “the reformatory does seem to have set some formerly 
wayward women on the path to becoming ladylike; to have serv- 
ed, in the words of one inmate’s sister, as ‘ the only and best 
place to conquer girls.’ Albion appears...to have achieved its 
goals in some, perhaps even a majority, of cases.” (p. 302). 

The time has long since passed when women could be status of- 
fenders in the sense of that New York law. Most contemporary 
legislators and judges would be queasy about setting such goals 
for penology. But if Rafter has correctly assessed the moulder- 
ing data of Albion, girls could be “‘conquered.”” We have to face 
our ignorance of the powers of coercion to change people into 
conformity with the standards of the coercers. 


THE NARROWING NET OF COERCIVE CONTROL 


Even if legislatures could surmount the passionate opposition 
that would be aroused, a place like the Western House of Refuge 
could not be recreated—correctional resources cannot be spared 
for any but the most serious offenders. The net of coercive con- 

trol is narrow, and in spite of the dark suspicions of the paranoid 
wing of Marxism, that control must be reserved for offenders 
who are deemed to be menaces to life, limb, and the integrity of 
the community. Muggers and rapists cannot be tolerated on the 
streets and neither can wholesale narcotics dealers. Most other 
offenders must be hopefully placed on probation, where coercive 
control is expected by the law but seldom achieved in practice. 

In the final essay in the Cohen-Scull compilation, Steven 
Spitzer considers ‘‘The Rationalization of Crime Control in 
Capitalist Society.’’ (pp. 312-333). He rambles through the dif- 
ficulties of crime control throughout the ages—from primitive 
society through mediaeval times, pre-capitalist and capitalist 
societies, including Africa, China, and the Incas of South 
America. In the last pages of this essay, he arrives at the ‘“‘con- 
tradictions of rationalized control.’’ As Spitzer summarizes the 
“contradictions,” there are five that seem to him to be the most 
obvious. These are (1) the “corrosive effects of capitalist develop- 
ment on traditional ... modalities of informal control’’; (2) the 
“management of superfluous populations,” the ‘‘un- 
derclass’”’ or Marx’s ‘“‘Jumpenproletariat”; (3) the ‘‘conflicts 
associated with the increasingly hierarchicalized social order’’; 
(4) the resistance to the rationalization process by various 
special interest groups—e.g., ‘‘professionals, bureaucratic func- 
tionaries, unionized workers”’; and (5) the likely elimination of 
human services as “capitalism faces the fiscal crisis of the 
state.” 

Out of all these contradictions, Spitzer foresees the construc- 
tion of a ‘framework within which the political economy of crime 
control can begin to take on a far more systematic and empirical- 
ly grounded form.” Alas—the essay abruptly ends at this point. 
Spitzer does not venture to sketch this framework for his 
readers. 

But one does not have to accept Marxism to recognize all the 
forces that are gradually narrowing the net of coercive control. 
More prosaic practitioners must define the acceptable methods 
of state coercion, the kinds of people to be coerced, and the goals 
of coercive intervention. These are tasks at which Marxist 
criminal justice practitioners in Russia, Eastern Europe, China, 
and Cuba have not conspicuously distinguished themselves. Our 
-advantage lies in the traditions of informal social control, still 
surviving in the West, and the freedom to conduct critical 
research. Crime control is not a problem to be solved; it is task to 
be undertaken with insight and vigor. Far from deprecating the 
net of social control, we must do everything possible to repair it, 
while also attending to the humanization of our deplorable 
methods of coercion. 


Looking at the Law 


By LIsA A. KAHN 


Assistant General Counsel 
Administrative Office of the United States Courts 


FOIA AND PRESENTENCE REPORT DISCLOSURES 


Ae in the circuits over the status of presentence. 
reports which are in the custody of the Bureau of Prisons 
and the United States Parole Commission has recently been 
resolved. For many years presentence reports were generally 
believed to be exempt from disclosure under the Freedom of In- 
formation Act (FOIA). That Act, which requires executive 
branch agencies to make agency records available to individuals 
seeking disclosure, was for many years considered inapplicable 
to presentence reports, which were viewed as court records 
rather than agency records. This interpretation was supported 
by a 1968 decision of the Tenth Circuit, Cook v. Willingham, 400 
F.2d 855 (10th Cir. 1968), and by Smith v. Flaherty, 463 F.Supp. 
815 (M.D. Pa. 1978). 

In 1980 the District of Columbia Circuit issued an opinion 
which held that a presentence report in the possession of the 
Parole Commission was an agency record for FOIA purposes. 
See Carson v. Department of Justice, 631 F.2d 1008 (D.C. Cir. 
1980). This opinion was based on the fact that the Commission 
was required to consider presentence reports, if they were 
available and relevant, in making parole decisions, and also on 
the view of the D.C. Circuit that presentence reports in the 
custody of the Parole Commission were in effect ‘‘controlled”’ by 
that agency. The decision in Carson was reaffirmed in a later 
D.C. Circuit case, Lykins v. United States Department of 
Justice, 725 F.2d 1455 (D.C. Cir. 1984), and was relied upon by 
the Ninth Circuit in Berry v. Department of Justice, 733 F.2d 
1343 (9th Cir. 1984), wherein it was held that court-generated 
documents are agency records subject to disclosure under the 
FOIA if they are in the possession of an agency and prepared 
substantially to be relied upon in agency decisionmaking. 

A contrary position was initially taken by the First and 
Eleventh Circuits. In Crooker v. United States Parole Commis- 
sion, 730 F.2d 1 (1st Cir. 1984), the Court of Appeals held it was 
inappropriate to deem presentence reports to be agency records 
“and thereby not only to override the judicial discretion over 
release given by Fed.R.Crim.P. 32(c)(3)(D) ... but to change the 
long-standing rules governing the sentencing process and to 
threaten to erode the integrity, completeness and usefulness of 
the presentence report.” 730 F.2d at 10-11. 

A similar view was taken by the Eleventh Circuit in Lindsey v. 
United States Bureau of Prisons, 736 F.2d 1462 (11th Cir. 1984). 
In that case the Court of Appeals found that a district court 
which lends a presentence report to the Bureau of Prisons should 
be allowed to retain the ultimate authority to decide whether to 
release the report to the permanent custody of the defendant, 
and that a presentence report remains a court document subject 
to the control of the district court after its transmittal to the 
Bureau of Prisons. 

The split between the circuits was finally resolved due to a 
change in the official position of the Department of Justice. In 
responding to a petition for a writ of certiorari filed by the plain- 
tifflappellant in Crooker, supra, the Solicitor General of the U- 
nited States, who had not been involved previously in examining 
the Department’s position in this matter, advised the Supreme 
Court that in the future, presentence reports would not be 
withheld by the Parole Commission under the Freedom of Infor- 
mation Act on the agency records ground. 

As a result of the Solicitor General’s statement, the Supreme 
Court vacated the judgment in Crooker and remanded the case 
to the First Circuit “for further consideration in light of the 
Solicitor General’s present interpretation of Fed.R.Crim.P. 32 
asserted ... on behalf of the Parole Commission.” 105 S.Ct. 317 
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(1984). The identical action was taken in Lindsey v. United 
States Bureau of Prisons, supra. See 105 S.Ct. 584 (1984). 

In shifting its position, the Department of Justice does not in- 
tend or expect that full-scale disclosure of presentence reports 
will be made by either the Bureau of Prisons or the Parole Com- 
mission when faced with an FOIA request for these documents. 
Rather, it is anticipated that these agencies will invoke specific 
statutory exemptions provided by the Act. One section which 
may be relied upon to deny release of presentence reports in the 
custody of executive branch agencies is 5 U.S.C. §552(b)(3). That 
section provides for the exemption from disclosure of certain 
documents to the extent that a statute specifically requires that 
the documents be withheld. It is expected that the Bureau of 
Prisons and the Parole Commission may try to argue that Rule 
32 should be treated as such a statute for FOIA purposes. 

The FOIA also contains exemptions for “commercial or finan- 
cial information obtained from a person which is privileged or 
confidential,”’ (§552(b)(4)), ‘medical files and similar files the 
disclosure of which would constitute a clearly unwarranted inva- 
sion of personal privacy,” (§552(b)(6)), and “investigatory 
records compiled for law enforcement purposes” (§552(b)(7)). 
Whether any of these exemptions can be successfully invoked to 
deny release of all or part of a presentence report is an issue yet 
to be determined by the Department of Justice and the courts. 
At least one district court has been faced with the responsibility 
of determining whether any of the Parole Commission’s exemp- 
tion claims are applicable to presentence reports. In Cotner v. 
United States Parole Commission, 747 F.2d 1016 (5th Cir. 1984), 
the Fifth Circuit remanded to the Northern District of Texas a 
case brought by a Federal prisoner seeking disclosure of his 
parole file. Hopefully, a liberal application of the exemption pro- 
visions will be allowed and the continued confidentiality of 
presentence reports can be guaranteed, even after such reports 
have been transferred to the custody of executive branch agen- 
cies. It goes without saying, of course, that courts and probation 
offices may continue to deny release of any presentence reports 
in their custody, notwithstanding the fact that copies of those 
reports may have been made available to the Bureau of Prisons 
and the Parole Commission. 


REVOCATION OF PROBATION 
A. Jurisdiction to Revoke After Probation Period Terminates 


It is generally acknowledged that a district court’s jurisdiction 
over a person admitted to probation continues throughout the 
maximum probation period authorized by statute (now 5 years 
under 18 U.S.C. §3651), even though the court fixes the period of 
supervised probation at a lesser time. See United States v. Swan- 
son, 454 F.2d 1263 (7th Cir. 1972). ‘The sele effect of the expira- 
tion of a probationer’s term of probation, where that term is 
under five years in duration, is to terminate his supervision by 
the Probation Office.” United States v. Miller, 454 F.Supp. 440, 
442 (N.D. Ill. 1978). It follows, therefore, that a court retains 
jurisdiction to revoke a person’s probation after the termination 
of the probation term, provided a revocation warrant is issued 
(and, if possible, executed) within the maximum statutory period 
of probation. This conclusion was in fact reached by the Eighth 
Circuit in United States v. Blunt, 680 F.2d 1216 (8th Cir. 1982). 
See also United States v. Bartholdi, 453 F.2d 1225 (9th Cir. 
1972). 

The question often arises whether the issuance of an arrest 
warrant within the 5-year period is the only means by which toll- 
ing of the period of probation for revocation purposes can occur. 
The position of the General Counsel’s office has always been 
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that, as long as a probationer receives timely notification that 
the court intends to initiate revocation proceedings, the court 
will retain jurisdiction to conduct the revocation after the proba- 
tion period is actually terminated. This position was based on 
the language of §3653 and the holding in United States v. Strada, 
503 F.2d 1081 (8th Cir. 1974) (where a probationer consents to 
appear before the district court within the 5-year period of pro- 
bation, he has submitted himself to the court’s jurisdiction, 
thereby tolling the period during which probation could be 
revoked). See also United States v. Fontana, 510 F.Supp. 158 
(W.D. Pa. 1981), affirmed 673 F.2d 1303 (3rd Cir. 1983). 

A recent opinion of the Third Circuit reconfirms this position. 
In United States v. Bazzano, 712 F.2d 862 (3rd Cir. 1983), the 
Court of Appeals interpreted §3653 as permitting a court to hold 
a revocation hearing and revoke probation after the end of the 
5-year period, provided revocation proceedings are commenced 
by arrest warrant or otherwise within the 5-year period. This ap- 
proach would allow the revocation of probation after the expira- 
tion of the probation term whenever a defendant receives formal 
notification within the 5-year period that the government in- 
tends to seek revocation. Presumably the issuance and service of 
a summons within the term of probation would constitute suffi- 
cient notification and would enable the court to retain jurisdic- 
tion to revoke, even after the expiration of the statutory max- 
imum probation period. 

B. Jurisdiction to Revoke Prior to Commencement of Probation 
Period 

In a line of cases beginning with United States v. Ross, 502 
F.2d 940 (5th Cir. 1975), the revocation of a defendant’s proba- 
tion on account of new criminal activity occurring prior to the 
commencement of the probation period has been permitted. The 
rationale underlying this view is that ‘‘an immediate return to 
criminal activity is more reprehensible than one which occurs at 
a later date.” Id at 943. Or, as stated in a 1978 opinion of the 
General Counsel, ‘‘courts should be able to revoke probation 
whenever the defendant demonstrates by engaging in criminal 
conduct that he lacks the requisite rehabilitative potential to 
justify probation, regardless of whether probation has commenc- 
ed.” Violations of a purely technical nature (i.e., violations of 
conditions of probation that do not constitute new criminal of- 
fenses) have not been allowed to serve as a basis for an “early” 
probation revocation. See, e.g., Tiitsman v. Black, 536 F.2d 678 
(6th Cir. 1976). 

In United States v. Wright, 744 F.2d 1127 (5th Cir. 1984), the 
Fifth Circuit carved out an exception to the basic rule. In a situa- 
tion where a defendant is on parole from a sentence imposed on 
one count and may have his parole revoked for the commission of 
a new offense, a court may not use that new offense as a basis for 
revoking an unserved probation term which had been ordered to 
run consecutively to the sentence on the other count. The court 
relied heavily on the opinion of the Supreme Court in Affronti v. 
United States, 350 U.S. 79 (1955), in reaching its decision. That 
case had held that, within the congressional intent, the proba- 
tion statute should not be “‘applfied] in such a way as to un- 
necessarily overlap the parole and executive clemency provisions 
of the law.” 350 U.S. at 83. This cautionary statement was inter- 
preted by the Fifth Circuit as precluding a court from using a 
new criminal offense to justify the revocation by the Parole Com- 
mission, an executive branch agency, because of that offense. In 
so holding, the court did not overturn the earlier decisions on 
this matter. Rather, it limited the circumstances in which a pro- 
bationary sentence may be revoked prior to its commencement 
to those situations in which the defendant has not commenced 
actual service of any sentence cumulatively imposed. 

C. Authority to Initiate Second Revocation Proceeding for Same 
Violations 

In Thompson v. Reivitz, 559 F.Supp. 554 (E.D. Wisc. 1983), a 
Federal district court addressed the issue of whether the due 
process clause barred the revocation of a state prisoner’s proba- 
tion where a prior order of revocation based on the same incident 
had been reversed by the state supreme court. The state prisoner 
argued that, since his first revocation had been reversed because 
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of insufficient evidence, he was subjected to double jeopardy in 
violation of his fifth amendment rights when a second revocation 
hearing was initiated based on the same charges. 

The Fifth Circuit rejected this argument. It held that the dou- 
ble jeopardy clause applied only to criminal prosecutions and 
that the due process rights of a probationer are more limited 
than those of an accused in a criminal proceeding. Since a proba- 
tion revocation is administrative in nature and has as its pur- 
pose the need to determine whether a probationer remains a 
“‘good risk,”’ the court found that the limited due process right of 
the probationer did not preclude a second hearing. 


VICTIM AND WITNESS PROTECTION ACT 
A. Determination of Victim 


The question of who is a victim for the purpose of awarding 
restitution under the Victim and Witness Protection Act 
(VWPA) was addressed in United States v. Allison, 599 F.Supp. 
958 (N.D. Ala. 1985). The defendant in Allison was convicted of 
kidnapping in violation of 18 U.S.C. §1201(a)(1). While there was 
no question that the woman who was kidnapped (and sexually 
abused during the course of the kidnapping) was a victim of the 
offense, some disagreement existed as to whether the owner of 
the kidnap vehicle and the estate of a man who was killed during 
the kidnapping could also be considered victims and entitled to 
receive restitution. 

The district court favored a broad reading of the VWPA. Sec- 
tion 5 of the Act, codified at 18 U.S.C. §§3579-3580, provides 
that a court, in sentencing a defendant convicted of certain of- 
fenses, may order “that the defendant make restitution to any 
victim of the offense.” 18 U.S.C. §3579(a)(1). The more limiting 
language found in the restitution provision of 18 U.S.C. §3651, 
namely that a defendant be required to make restitution “to ag- 
grieved parties for actual damages or loss caused by the offense 
for which conviction was had” [emphasis added], was omitted 
from the VWPA. The district court believed that this omission 
was intentional on the part of Congress and cited the Guidelines 
for Victim and Witness Protection promulgated by the Attorney 
General, as well as excerpts from various legal commentators, to 
support its view that the term “victim’’ should be broadly inter- 
preted in awarding restitution pursuant to 18 U.S.C. §3579 and 
§3580. The court therefore found that the estate of the man who 
was killed in the course of the kidnapping constituted a 
“‘victim’s estate’ within the meaning of ‘“‘victim’”’ in the VWPA, 
and that the owner of the damaged kidnap vehicle also con- 
stituted a “victim” under the Act. In accordance with this find- 
ing, the court ordered the probation office to obtain informa- 
tion about the difference in the fair market value of the damaged 
vehicle before and after it was used in the commission of the of- 
fense. The court also requested information about the cost of the 
necessary funeral and related expenses of the deceased in- 
dividual, and the names and addresses of any insurance com- 
panies which paid any expenses of the two secondary victims. A 
report about the prospects for the need for further medical or 
psychological treatment of the primary victim, i.e., the subject 
of the kidnapping, as wel! as information about income she lost 
as a result of her injuries and her attendance at trial, was also re- 
quested by the court. 


B. Determination of Loss and Damages 


Another difficult issue with which courts must grapple in in- 
terpreting 18 U.S.C. §3579 and §3580 is the nature and extent of 
losses for which a recognized victim may receive compensation. 
A detailed review and analysis of various claims for restitution 
made by one corporate victim can be found in the opinion of the 
United State District Court for the District of Colorado in 
United States v. Trettenaro, 601 F.Supp. 183 (D. Colora- 
do 1985), Cr. Nos. 84-CR-16. 84-CR-87, and 84-CR-74 (Jan. 
25, 1985). The defendants in that case were convicted of the theft 
and interstate transportation of large quantities of silver- 
bearing sludge. The victim claimed among its losses not only the 
cost of the silver contained in the unrecovered sludge, but also 
numerous incidental and consequential expenses including: 


= 

| 

| 

Hy 


LOOKING AT THE LAW 79 


(1) repair costs to windows that were broken and carts 
that were damaged during the course of the offense; 

(2) replacement costs of padlocks and a boltcutter which 
were lost or destroyed during the offense; 

(8) costs incurred in the recovery of the refined silver and 
in transporting it to the victim's plant; 

(4) attorneys’ fees; 

(5) travel costs of victim’s employees; 

(6) costs associated with the victim’s internal investiga- 
tion of the theft; 

(7) interest on the value of the unrecovered silver; and 

(8) | areward paid by the victim for information leading to 
the arrest of the offender. 

The district court allowed only the first two items on this list, 
plus the value of the unrecovered silver. In rejecting the other 
claims, the court expressed some doubt that the intent of Con- 
gress in enacting the VWPA was to make the victim whole. 
Since the language of the statute was plain on its face, the court 
indicated that it was not necessary to consult the legislative 
history to construe the Act. The court also cautioned against 


confusing compensable injury under the Act with the concept of 
“‘damages,”’ which are normally attributed to tortious (i.e., non- 
criminal) misconduct. 

The court also rejected claims for the replacement of certain 
lost property and for the repair of a damaged vehicle since the 
government could not establish (1) the value of the lost property 
on either the date it was lost or the date of sentencing, as re- 
quired by §3579(b\(1(B), or (2) that the damage to the vehicle 
= incurred as a result of its use during the commission of the 
. 

The Trettenaro case is helpful in that it contains a thoughtful 
discussion of what one court considers to be the legitimate and il- 
legitimate claims for restitution of a victim, as well as offering 
some insight into the rationale for determining what type of in- 
juries and losses are compensable under the VWPA. The more 
guidance courts can give in their opinions with respect to the 
proper scope of restitution under the VWPA, the more directed 
probation officers can be in collecting information which per- 
tains to restitution and the more assistance they can provide in 
making their reports to the court. 
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Reviews of Professional Periodicals 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“Racial Disparities in the Criminal Justice System: A Sum- 
mary,” by Joan Petersilia (January 1985). Joan Petersilia, in this 
treatise on racial disparities in the criminal justice system, ex- 
amines whether the American judicial system intensifies racial 
disparities by treating minorities differently than whites. 

The study conducted in California, Michigan, and Texas utiliz- 
ed two basic resources, the California Offender-Based Transac- 
tion Statistics and the Rand Inmate Survey, in examining the 
evidence for discrimination throughout the criminal justice 
system and by controlling for the major variables that might 
create the appearance of discrimination. 

Although the study found some racial differences in the 
criminal justice system’s handling of offenders, it found but few 
statistically significant racial differences in criminal behavior of 
active offenders. Racial processing reveaied an interesting pat- 
tern wherein the system seems to treat white offenders more 
severely and minority offenders more leniently at the front end 
of the system, with the opposite true at the back end of the 
system. Whereas arrested white offenders were more likely to be 
charged, minority offenders received longer sentences. Data 
revealed that although minorities received roughly equal treat- 
ment in prison, race consistently made a difference when it came 
time for release. The study found also that in proportion to the 
kind and amount of crime they commit, minorities are not being 
overarrested. However, there are strong racial differences in the 
— and type of sentence imposed and the length of time serv- 


a, on these findings, it is suggested that future research 
needs and policy initiatives require much attention. Although 
the study shows that minorities are treated differently at a few 
points in the criminal justice system, it has not found evidence 
that this results from widespread and consistent racial prejudice 
in the system. Racial disparities seem to have developed because 
procedures were adopted without systematic effort to find out 
whether they might affect various races differently. 

“Race/Ethnicity and Patterns of Chicago Homicide 1965 to 
1981,” by Carolyn Rebecca Block (January 1985). This article 
traces Chicago homicides during the period 1965 to 1981, ex- 
amining those committed by non-Latin whites, non-Latin blacks, 
and Latins. The author looks at the increases and declines at dif- 
ferent times to determine which might be the basis for 
reasonable hypotheses to explain homicide patterns in urban 
areas of the nation as a whole. 

Carolyn Block’s description and analysis of homicide trends is 
particularly interesting in the presentation of data on interracial 
and intraracial participation. She finds that in general, offenders 
are likely to select a victim of the same race. In contrasting rob- 
bery related homicides with assault related homicides, she found 
that for robbery related homicides, if the victim is white, there is 
a 75 percent chance the offender will be black. If the victim is 
black, there is a 98 percent chance that the offender will be black. 
Because few assault homicides are planned in advance, the rela- 
tionship between victim and offender is likely to be one of prox- 
imity. Thus fewer assault homicides are interracial. 

In examining the pattern of change over time in the number of 
homicides in Chicago, an attempt was made to determine 
whether it could be explained by change in homicide pattern of 
one race or ethnic group. The data analysis suggests that no 
single segment of the population was responsible for the entire 
pattern. When re-examined, the data compiled by Carolyn Block 
might prove to be an important first step in determining the ex- 
tent to which interracial victimization may affect race relations 
and central city to suburban migration, and thus alter crime 
trends in urban areas. 


“Race and Gender Relations Among Prison Workers,” by Bar- 
bara A. Owen (January 1985). Any discussion of race, crime and 
criminal justice would be incomplete without a discussion of the 
values, attitudes, and practices of the prison workers, their in- 
teraction with one another, and their impact on the lives of those 
confined in our penal institutions. In this article, Barbara Owen 
describes changes in the traditional guard culture which have 
resulted partially through affirmative action requirements of the 
State of California. 

Specific aspects of this change concern worker response to the 
introduction of females and minority correctional workers. 
Through interviews and participant observation at San Quentin 
State Prison, Owen attempts to describe changes created by af- 
firmative action hiring priorities. Her study permits us to see 
some of the problems that may arise as other prisons diversify 
their staffs. 

Race continues to be a defining feature of the prison culture 
and affects interactions among the workers and with the 
prisoners. Owen suggests that the enormous turnover in staff 
(80 percent has been on the job less than one year) reduces the 
impact of institutionally sanctioned racism by past administra- 
tions, but that racism may return as a result of personal competi- 
tion rather than an institutionally sanctioned value. 

Compounding the conflicts of a racially integrated work force, 
the introduction of women into the guard work force has created 
new challenges. Historically, the work force primarily was white 
and rural with the value orientation of “blue collar’’ America. In- 
creased numbers of minorities and women affect the value orien- 
tation of prison staff and consequently affect the prison environ- 
ment. A new culture of the correctional worker is emerging 
which will contribute to the uneasy social order of the prison 
communtiy. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“Loneliness, Satisfaction and Fear of Crime: A Test for Non- 
Recursive Effects,” by Robert A. Silverman and Leslie W. Ken- 
nedy (January 1985). Fear of crime has received considerable at- 
tention in the literature. In 1980, Peter Yin indicated that three 
major variables contributed to this fear: (1) ‘‘the fearful in- 
dividual,’”’ (2) social determinants, such as previous victimization 
and the neighborhood, and (3) psychological determinants, such 
as perceived probability of being victimized and related percep- 
tions. The conceptual framework presented by Yin assumed 
these links without being tested. Currently, demographic 
variables are being identified, particularly the elderly. Women 
are more fearful than men; and race, income, and education have 
been consistently reported. The Edmonton Area Study and the 
Winnipeg Area Study in 1981 were conducted to measure social 
isolation and loneliness as “general area surveys” conducted by 
the Population Research Laboratory at the University of Alber- 
ta and by the Department of Sociology at the University of 
Manitoba. The 1981 Winnipeg population included dwelling 
units listed in the 1980 assessment file, from which one person in 
each household was selected for a 1-hour interview. The final 
response rate for Winnipeg was 74 percent, the median age was 
43 years, with 59 percent females and 41 percent males. The Ed- 
monton population universe was all dwelling units enumerated 
during the annual civic census of 1980, with the final response 
rate at 75 percent; the median age was 35 years, and males con- 
stituted 51.5 percent of the sample, females, 48.5 percent. The 
LISREL program assesses reciprocal relationships that provide 
maximum likelihood estimates of the coefficients in a set of 
linear structural equations among the variables. Two indicators 
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of loneliness were used, as were two indicators of satisfaction. 
The most significant factor was the power of gender as a distor- 
ting factor in the fear of crime. The second salient factor was fear 
of crime among females linked to the number of persons in the 
household, while the male fear of crime was more related to age. 
Still left are the original questions involving satisfaction, 
loneliness, and fear of crime. 

“Shoplifting Prevention: The Role of Communication-Based 
Intervention Strategies,” by Vincent F. Sacco (January 1985). 
Throughout the last several decades, social planners have relied 
increasingly on mass media information campaigns for social 
problem solving. Such programs are consistent with the 
enlightened view of public policy, serve as important political 
functions, and indicate confidence that the media can influence 
public attitudes and behavior. This article provides a tentative 
discussion of crime prevention through the mass media. The 
operational assumptions of mass media shoplifting prevention 
are those of deterrence theory. Public information programs are 
designed as direct deterrence to communicate with the potential 
shoplifter and indirect deterrence to reduce public tolerance for 
shoplifting and encourage deterrence activity on the part of law- 
abiding citizens. Juvenile shoplifters tend to perceive the activi- 
ty as thrill-seeking. To them some optimal degree of risk makes 
shoplifting attractive; they perceive some peer support for 
shoplifting, and deterrence systems are seen as ineffective. In- 
direct deterrence attempts to reduce the shoplifting problem by 
informing the public, but only a few such campaigns have been 
evaluated and these are impressionistic and inconclusive for the 
most part. It is re-eemphasized that “‘mass media crime preven- 
tion is not a magic bullet” that transforms good intentions into 
effective technique. 


“Une Typologie des Vols a Main Armee a Quebec et a Mon- 
treal,”’ by Rosette Gagnon and Marc LeBlanc (January 1985). 
Crimes of violence have gone up in Canada in recent years, hav- 
ing risen 15.8 percent between 1974 and 1980. Armed robbery 
contributes to 8.6 percent of the violent crime in Canada. The 
literature evaluation of armed robbery and its characteristics is 
rare. The authors analyzed 1,266 cases of armed robbery in 
Quebec and Montreal to identify the patterns of the crimes, in- 
cluding the degrees of violence, the unfolding of the events, the 
target, and the offenses involved. Of the total sample, 705 crimes 
had been solved and 561 had not been solved; they were crimes 
involving (1) banks and other financial institutions in groups 
(12.2 percent), (2) banks and other financial institutions alone 
(7.0 percent), (3) jewelry stores, bars and liquor stores, large 
stores and warehouses, butcher shops, grocery stores, 
restaurants, and hotels in groups (20.9 pecent), (4) jewelry stores, 
bars and liquor stores, large stores and warehouses, butcher 
shops, grocery stores, restaurants, and hotels alone (14.8 per- 
cent), (5) miscellaneous stores, dress shops, and service stations 
in groups and alone 27.8 percent), and (6) private persons in 
groups and alone (17.2 percent). It is hoped that criminologists 
will discuss armed robbery less as an aggregate crime and more 
in its pattern and degree of violence. 


“The Police Use of the Polygraph in Criminal Investigations,” 
by Frederick J. Desroches and Alfred S. Thomas (January 1985). 
While numerous police departments throughout Canada have 
begun to use the polygraph in criminal investigations, little has 
been written about it. This article attempts to examine the way 
it has been used, including procedures, limitations, functions 
problems, safeguards, reliability, and validity of the polygraph. 
The polygraph is often referred to as a “‘lie detector” and is a 
diagnostic instrument that records physiological changes in peo- 
ple under emotional stress, the implication being that one is 
under stress when one lies. Theoretically, this stress comes from 
fear of detection. The procedure involves (a) becoming familiar 
with the facts of the case, (b) pre-test interview, (c) administering 
the test, (d) interpreting test results, and (e) interrogating the 
subject. This process frequently takes an average of 1% to 2 
hours. A review of several incidents when the polygraph was us- 
ed to determine whether an offense occurred revealed that the 
polygraph is not infallible. It is open to misuse and abuse. Conse- 
quently, the operator should be trained and screened carefully to 


make sure that his use of the polygraph and interpretation of its 
results are proper. The errors are beneficial in the long run 
because they restrict overconfidence and generate a more skep- 
tical and prudent attitude. Even so, the polygraph is useful 
because it enabies police to use their manpower resources more 
efficiently and to protect the public by clearing innocent persons 
and bring offenders to justice. 

“‘Judicare Counsel and Public Defenders: Case Outcome Dif- 
ferences,” by Patricia L. Brantingham (January 1985). Legal aid 
is available throughout Canada either by (1) the Judicare 
Method in which the individual is represented by a lawyer in 
private practice who is paid by the government or some other 
organization or by (2) the Public Defender Method in which legal 
aid is provided by staff counsel with a legal mandate to provide 
such services. Much debate surrounds the delivery of legal aid, 
mostly involving how legal aid should be delivered and the 
weaknesses of different delivery modes. Until 1979, legal aid in 
British Columbia was administered through the Legal Aid Socie- 
ty and a quasi-governmental organization called the Legal Ser- 
vices Commission. These were amalgamated in 1979 into the 
Legal Services Society. The Allen Report was a study commis- 
sioned by the Legal Services Commission in 1975 to evaluate the 
two approaches and generally favored the judicare mode. An in- 
dependent evaluation of the experimental public defender and 
judicare in Burnaby and Vancouver was made during 1979 and 
1980. The conviction rates under judicare and the public 
defender were similar. There was a similar mix of stays, 
withdrawals, guilty pleas, and trials. There were strong dif- 
ferences in sentencing outcomes, with pubiic defender cases 
receiving shorter sentences and judicare cases receiving ab- 
solute discharges more frequently. There were no major dif- 
ferences in fines or jail terms. The decisions about the mode of 
delivering defense services will involve other concerns, such as - 
cost, interests of various actors in the system, defendant 
satisfaction, and more general concerns. It will soon be possibie 
to replicate the study to determine whether the patterns found 
still exist. 

““Unravelling the Needs of Dangerous Young Offenders: A 
Clinical-Rational and Empirical Approach to Classification,” by 
Louise Sas, Peter Jaffe, and John R. Reddon (January 1985). 
Research in juvenile delinquency has not always kept up with 
more advanced methodological techniques available for 
classification. This study employs cluster analysis in validating 
a clinical-rational approach to the classification of 
dangerousness. A sample of 99 offenders who had perpetrated 
physical harm on others was drawn from approximately 1,000 
clinic files from the London Family Court Clinic over 6 years. 
These offenders were compared with a control group of 91 not 
charged with dangerous offenses. The total 190 in the sample 
were divided into four groups based on the dangerousness of the 
offense and a clinical rating of dangerousness. Group I was made 
up of 58 cases with dangerous offenses and dangerous ratings; 
Group II was composed of 41 cases with dangerous offenses and 
nondangerous ratings; Group III included 41 cases with non- 
dangerous offenses and dangerous ratings; and Group IV was 
composed of 50 cases with nondangerous offenses and non- 
dangerous ratings. Chi-square statistics were computed for all 
the variables to determine the degree of reliability of the dif- 
ferences found in the four groups of juveniles. Through the use 
of cluster analysis, the four groups were validated and found to 
be distinct from each other. A consistent finding was the extent 
to which clinical ratings of dangerousness seemed to predict 
more about the offenders than the seriousness of the charges. A 
dangerous clinical rating tended to be present among 
adolescents who had been victims of parental abuse, experienced 
multiple placements outside their homes, and had documented 
problems in school both in the areas of underachievement and 
poor peer relationships. These findings stand in great contrast to 
the majority of pessimistic views on the value of clinical ratings 
of dangerousness. Results indicate a profile of adolescents who 
have a sense of helplessness and hopelessness about their life 
situation and who simultaneously distrust anyone who may wish 
to provide assistance. 
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“Short-Term Human Relations Training for Correctional Per- 
sonnel,” by Tom Groeneveld and Brian A. Gerrard (January 
1985). Correctional officers need the interpersonal skills to cope 
with the stress and conflict that is an integral part of their jobs. 
Subjects for this study consisted of 20 correctional support 
staff, not correctional officers, 10 males and 10 females from cor- 
rectional centers all over Ontario. They were randomly assigned 
so that there were 10 in the treatment group and 10 in the con- 
trol group. They were all pre-tested on six scenes from the Index 
of Interpersonal Skills for Correctional Staff (ISCS), which is a 
videotape of 26 common problem situations encountered by cor- 
rectional personnel. The control group then received an all-day 
workshop on grievance procedures, while the experimental or 
treatment group received an all-day workshop on listening skills 
that consisted mainly of skill-based activities to help correc- 
tional staff identify and communicate empathy. A comparison of 
differences between pre-test and post-test scores was made, us- 


ing the Wilcoxon Matched-Pairs Signed-Ranks Test and the 
Mann-Whitney U Test. At pre-test, the dominant responses 
made by both groups were for the “telling” categories: Alter- 
native Solution and Gives Information. At post-test the domi- 
nant response made by the treatment or experimental group was 
Reflects Content, but the dominant responses made by the con- 
trol group were the same as at pre-test: Alternative Solution and 
Gives Information. There were no statistically significant dif- 
ferences between the groups at pre-test. At post-test, the treat- 
ment group scored significantly higher on Reflects Feeling and 
Reflects Content and significantly lower on Alternative Solu- 
tion. Significant gains had been made in the treatment group on 
empathy scores. The brief training program was enthusiastically 
received and made significant gains in listening skills. This type 
of brief human relations training can be cost effective in terms of 
potential gains for correctional institutions. 
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Your Bookshelf on Review 


EpITED By J. E. BAKER | 
FEDERAL AND STATE CORRECTIONS ADMINISTRATOR, RETIRED 


A Prison Primer 
Surviving in Corrections: A Guide for Corrections 
Professionals. By David B. Kalinich and Terry Pit- 
cher. Springfield, Illinois: Charles C. Thomas, 
Publisher, 1984. Pp. 187. $24.50. 


The authors state that this book will prepare would-be correc- 
tional practitioners for their roles, whether they are currently 
preparing in an academic or an agency training program. It is 
also an excellent resource for those with experience in the tren- 
ches, and should be included in refresher training which is pro- 
vided by many agencies on a semiannual or annual basis. 

As this reviewer personally experienced four and a half 
decades ago, entering a prison for the first time can create what 
is often referred to as ‘“‘culture shock.’’ At that time there was no 
effort made by the administration to mitigate the impact of that 
shock. To a great degree, the new employee was placed in a swim 
or sink situation. The principal feeling experienced was embar- 
rassment. You knew you were being watched bemusedly by both 
the experienced personnel and the inmates. When you made 
mistakes, as the novice inevitably does, you could expect 
criticism from the first group and guffaws from the latter. You 
struggled to gain some understanding of this world of the 
keepers and the kept and to learn the dynamics of the interper- 
sonal relationships of those two populations. 

You were given a rule book and told that it was absolute. But, 
as you soon learned, some rules were followed and enforced to 
the letter, others were nominally observed, and some were ig- 
nored. If you were lucky and determined to succeed, you 
somehow survived this myriad of contradictions and began, by 
trial and error, to develop a repertoire of survival skills. 

The authors of this book have put together a survival kit 
which can be of value to the student, the new employee, and the 
veteran. For the latter it might alleviate the symptoms of burn- 
out. The authors are not speaking from ivory towers. Kalinich 
was a community services administrator in the Ohio Depart- 
ment of Corrections before his present position of associate pro- 
fessor, School of Criminal Justice, Michigan State University, 
and Pitcher is assistant training administrator, Michigan 
Department of Corrections. The academic and experience 
qualifications of both are impressive and are reflected in this 
well-organized, readable volume. 

There are nine chapters chock-full of worthwhile guidance. 
Subject areas are: a general framework of the diversity of 
behaviors encountered in a correctional setting; typically 
displayed inmate attitudes and behavior and the dynamics of 
their formulation; fundamentals of inmate supervision; special 
behavior problems of inmates; legal aspects of correctional work; 
and direction and insights to help the reader understand what 
attitudes and behaviors must be inculcated by any correctional 
worker who wishes to be regarded as a professional. 

Special contributors Robert Lorinskas, Ph.D., associate pro- 
fessor, Center for the Study of Crime and Delinquency, Southern 
Illinois University, Carbondale, and Vincent Hoffman, Ph.D., 
assistant professor, School of Criminal Justice, Michigan State 
University, present chapters, respectively, on responsibilities in 
interacting with members of other ethnic groups and of the op- 
posite sex—either inmates or coworkers—and the sources of 
organizational stress and the steps that can be taken to cope. 


Frankfort, Kentucky J.E. BAKER 


*Editor’s Note: Occasionally, Federal Probation will present reviews of the same book 
by practitioners in the subject area, or by an academician and a practitioner, or by 
academicians of differing specialties in criminal justice. The principal purpose is to pro- 
vide Federal Probation readers the benefit of the varying emphases of the reviewers. 


A Definition of Probation* 


Probation and Justice: Reconsideration of Mis- 
sion. Edited by Patrick D. McAnany, Doug Thom- 
son, and David Fogel. Cambridge, Massachusetts: 
Oelgeschlager, Gunn, and Hain, 1984. Pp. 411. 
$30.00. 

An estimated 80 percent of all criminal and delinquent cases 
receive some form of probation. Yet, despite its widespread use, 
probation has received little attention in the literature. This is 
true, although for years there has been confusion with respect to 
its mission. Even defining probation has presented a formidable 
challenge. The field continues to reflect a strong support for the 
traditional medical model which provides for various degrees of 
rehabilitative functions. However, some probation theorists and 
practitioners have shown interest in the justice model of proba- 
tion in which probation is conceptualized as a penal sanction 
that conforms to the principles of due process of law. Recogniz- 
ing the problems probation faces—the lack of an agreed upon 
mission, the attack on the rehabilitation ideal of probation, and 
the emergence of the Crime Control Act of 1984, which calls for 
more focus on the protection of the community—the timing of 
this book could not be better. 

This book comes mostly from a project funded by the National 
Institute of Corrections and undertaken by the Center for 
Research in Law and Justice, University of Illinois at Chicago. 
For the past several years the center has focused its work on the 
use of the justice model in various aspects of criminal and 
juvenile justice. This offering by the center concentrates its at- 
tention on the model’s application to probation. Although the 
justice model has been around since 1975 (Fogel), its impact on 
probation operation has not been significant. However, Chapter 
II of the Federal Crime Control Act, which abolishes parole 
release, establishes a sentencing commission and sentencing 
guidelines, thus providing support for the justice model. For the 
reader not familiar with the various strains of the model, this 
book will provide a good overview. In the introduction the book 
states that although data on rehabilitation have raised serious 
questions as to conventional probation dominated by rehabilita- 
tion ideals, probation has for the most part ignored the bad 
news. This may be partly due to the basic premise of 
humanitarianism which has strong rocts in the criminal justice 
system. However, the authors argue that if probation is to move 
ahead to deal with the challenges of the future and to reflect a 
community based program that the community can both under- 
stand and accept, we will have to “... rethink its mission within 
the wider context of the criminal justice system.” 

Of the 14 chapters, all but one are original essays prepared for 
this volume. The book is organized into three parts. Part I, ‘““The 
Justice Model and Probation,” introduces the elements of the 
justice model and explores their relation to probation. Much of 
this part deals with the theoretical aspect of the justice model, 
except for Fogel’s chapter, “‘Emergence of Probation as a Profes- 
sion in the Service of Public Safety: the.Next 10 Years.” Fogel 
proposes some principles for justice model p' tion and makes 
recommendations as to how it might be strdctured, concluding 
with an outline of a 10-year plan by which the probation field 
could advance. Thomson and McAnany emphasize elements of 
juvenile court practice and ideology, while M. Kay Harris ex- 
plores the role of the probation sanction within a justice perspec- 
tive. 

Part II, ‘Probation Ideology and Structure,” consists of five 
chapters exploring how probation practice is shaped by nor- 
mative and social organizatioral factors. A critique of various 
models of probation is presented by David E. Duffee. Two 
British authors, A. E. Bottoms and William McWilliams, pre- 
sent a new paradigm of practice that has some justice model 
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flavor while retaining traditional humanistic values. John P. 
Conrad proposes the development of a probation system for 
serious offenders, suggesting drastic changes in the role of pro- 
bation officers. James T. Carey ends this section with a content 
analysis of Federal Probation Quarterly with respect to profes- 
sional identification with various theoretical perspectives. 

Part III, “‘Prospects for Probation Reform,” examines various 
contingencies in implementing a justice model reform, not 
necessarily reform within a justice model perspective. This part 
offers a public administration viewpoint (Robert C. Cushman), 
the community context of probation (Duffee), issues and con- 
siderations in implementing a justice model in probation (Nora 
Harlow), and finally, a call for Federal leadership in probation 
reform by Timothy L. Fitzharris. 

The ideas presented in this book will the ideas of 
anyone working or studying in the field of probation. This is the 
explicit aim of the book. As in the case of prior writings of the 
justice model orientation, the discussions raise questions and do 
not deal adequately with answers to these questions or explora- 
tion and explanation of some of the troublesome aspects of the 
justice model formulation. I suspect, for example, that some of 
the arguments and assumptions made in support of the justice 
model are not empirically based. The often referred to conflict 
that probation officers and probationers experience about con- 
trol and care may not be as significant as it is often cited to be. 
Also, it appears that the fault in our criminal justice system lies 
not only in the concept of due process but also in the social con- 
text in which due process operates. It is difficult to achieve 
justice in an unjust society. The reader may quickly ask what 
will characterize “probation” if rehabilitation is placed in a 
subordinate role. Nevertheless, the book makes an important 
point which merits mentioning and emphasis: Whatever the mis- 
sion of probation and the role of probation officers will be in the 
future, both should be determined by the professionals within 
the probation service. The thesis of this book is that profes- 
sionals in the service have a responsibility and a salient role in 
providing input and exploration of the options available. 
Whether probation professionals will accept this charge or 
challenge ar.d help mold probation into a justice model operation 
or any other formulation, is a question the authors believe is 
very crucial for the survival of probation. 

Chicago, Illinois G. FRED ALLEN 


This book completes the cycle of the attention given to the 
criminal justice system in the past two decades. In the 1960's 
and 1970's, the critics focused first on the police, then correc- 
tions. Next came the courts and sentencing policies and now the 
attention is brought full circle to the problems of probation. The 
trend of criticizing the ‘rehabilitative’ or treatment model and 
touting a “due process” and ‘“‘justice’” model is a theme of the 
book which relates the justice model to the many concepts of 
probation. 

The book offers a number of insights into the problems that 
the field of probation faces. It also challenges many of the tradi- 
tional or social case work practices. The authors suggest ways in 
which probation can work within a “‘justice’’ model framework. 

A major theme throughout the book is that probation’s “treat- 
ment approach should be voluntary and separated from the coer- 
sive techniques utilize’ a the monitoring of compliance by of- 
fenders to conditions of probation.” 

The book is very timely considering the passage last October 
of the Federal Comprehensive Crime Control Act of 1984. This 
approach, as in other state systems which have adopted a deter- 
minant sentencing approach, lends itself to a “justice” model of 
probation. The authors offer many pragmatic beginnings for 
adopting a justice model. Perhaps the best example is making 
probation in and of itself a sanction, not a suspended sentence, 
and a meaningful more punitive sentence. In line with this spirit, 
the new criminal code will mandate that anyone placed on proba- 
tion will receive a fine, community service, or be ordered to pay 
restitution. 


The authors also suggest that the National Institute of Correc- 
tions should play a vital role in formulating a national probation 
policy. I would certainly echo that suggestion and include as a 
part of that, that the Federal Probation System also work very 
closely in this role with the National Institute of Corrections. 
The journal, Federal Probation, is a focus—as discussed by Pro- 
fessor Carey in Chapter 9—for the field of probation and can of- 
fer probation professionals policy, procedures, and ideas. 

In conclusion, this book should be read by all court ad- 
ministrators, judges, probation professionals, community ser- 
vice workers, interested citizens, and criminal justice personnel. 
e will lend insight into the struggle that probation faces with its 

ture. 


Washington, D.C. Susan Krup GRUNIN 


Alternatives to the Bail Bond System 


Pretrial Release Programming: Issues and 
Trends. By Chris W. Eskridge. New York, New 
York: Clark Broadman Company, Ltd., 1983. Pp. 
223. $17.95. 


During these times of budgetary constraints government of- 
ficials find themselves caught between the growing public 
demands for increased incarceration of pretrial defendants and 
convicted offenders and the reality of the jail over-crowding 
crisis. Stated another way, the current sentiment in American 
society is that too many individuals are returned to the streets 
after being accused of committing crimes and that they continue 
to commit crimes while released. The public further believes that 
the way to correct this problem is to detain more defendants un- 
til their cases are adjudicated. 

Eskridge argues against that approach for a number of 
reasons, foremost of which are: increased pretrial detention 
would be violative of a number of American legal traditions; the 
jails are already dangerously overcrowded; taxpayers are not 
willing to pay for the construction of additional jail space; and in- 
carceration increases the likelihood of future criminality. In the 
preface to his book he states that the current controversy and its 
attendant problems could be partially resolved if the traditional 
money bond system were abolished and 

... pretrial release programming refined and expanded to take 
its place. While certainly not a panacea, such a plan can serve 
to maintain low failure-to-appear rates and rearrest rates ata 
minimal cost and with greater regard for fundamental 
fairness. 

Having made that moderate statement he then claims in his in- 
troductory chapter that ‘‘pretrial programming ... is essential at 
a time when an overzealous policy of crime control threatens to 
override our sense of justice and fairness as well as the very 
stability of our society.”’ Finally, in the concluding chapter the 
author decides that ‘‘... PTR programs are capable of providing a 
viable alternative to the traditional pretrial detention/bail bond 
system.”’ Eskridge does manage to make a case for this last posi- 
tion but readers who expect him to demonstrate why pretrial 
release programs are “‘essential’”’ if we are to maintain societal 
stability will be disappointed. 

The author sets up his argument by providing a concise and 
well-written chapter on the history of bond and detention which 
is really an exposition of the inequities found in the traditional 
system. 

Probably his strongest claim against the money bond system 
(if true) is that those who are detained prior to trial face a greater 
probability of conviction and are more likely to receive custodial 
sentences than those who are released. As with his view of the 
value of pretrial release programs, Eskridge seems to change his 
mind on the issue during the course of the book. At one point he 
states that the connection between pretrial detention, convic- 
tion, and severity of sentence has “‘been clearly established” but 
27 pages later writes that it has ‘“... been suggested” that 
pretrial detainees ‘‘may receive more severe dispositions and 
sentences than those granted pretrial release.’’ Such lapses in 
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consistency are unfortunate in that they weaken the reader’s 
confidence in the author’s grasp of the subject. 

Having explained the problems with the money bail system 
and the environment from which pretrial programs emerged, the 
author then devotes a mere 26 pages to a general overview of the 
philosophy, operations, and legal issues that are connected with 
pretrial release programs. An individual interested in gaining a 
broad knowledge of what pretrial services programs do, will not 
receive much assistance from the second chapter. The author 
states that there are basically four styles of pretrial release with 
which programs have involved themselves: release on 
recognizance, reporting release, release on supervision and third 
party custody. How these programs operate and what the types 
of release entail are disposed of in a few paragraphs. Except for a 
brief discussion of the value of supervision in reducing failures to 
appear, information gathering and release recommendations are 
the only operational issues which receive more than passing at- 
tention. Problems associated with verification of defendant- 
supplied information, confidentiality, and dealing with bail 
violators are neglected. So are supplemental services such as 
compliance reports (to assist in preparation of presentence 
reports), indigency screening, diversion screening, jail popula- 
tion monitoring, provision of jail classification information, and 
location of defendants who fail to appear. 

The weakest part of this book is the author’s attempt to 
delineate the legal issues surrounding pretrial release. The errors 
in this area make one wonder if the author has read the legisla- 
tion and cases cited. First, he states that consideration of “‘of- 
fense seriousness”’ is excluded from the bail decision in Federal 
cases by the Bail Reform Act. To the contrary, 18 USC 3146(b) 
(prior to recent amendment) directed Federal judicial officers to 
take into account the ‘‘nature and circumstances of the offense 
charged.”’ Next, the author claims that the impact of the Bail 
Reform Act has been limited by the case of Kelley v. Springett 
(527 F.2d 109, 1091 (9th Cir. 1973)) which held that the provi- 
sions of the Act applied only to defendants charged with Federal 
offenses. The issue in question was resolved 8 years earlier in 
Bailou v. Massachusetts (882 F.2d 292 (9th Cir. 1967)). The 
Ballou case was cited as precedent in Kelly, and it is curious that 
the author overlooked it. Neither case can be considered a land- 
mark in the field of pretrial release, since both courts merely 
stated the obvious; the Bail Reform Act unambiguously refers to 
bail procedures for Federal defendants. 

Eskridge’s most serious error is his failure to understand the 
importance of U.S. v. Edwards (430 A. 2d 1321 (D.C. Ct. App. 
1981)). He identifies Edwards as reaffirming a case pertaining to 
procedural safeguards at probable cause hearings. The primary 
issue in Edwards, however, was the constitutionality of the 
District of Columbia preventive detention statute. In that case, 
the court rejected several constitutional attacks on the statute, 
including an argument that there is an eighth amendment right 
to bail. The D.C. preventive detention statute was passed by 
Congress, and was the model for the preventive detention provi- 
sions of the Bail Reform Act of 1984. The author doesn’t like 
preventive detention so he provides the reader with a quote from 
the dissenting opinion, rather than analyzing the full range of 
issues in this extremely important case. 

The strength of the book is in the middle chapters which raise 
important points about the difficulty of demonstrating program 
effectiveness and predicting defendant behavior. Eskridge has 
apparently done his homework in these areas, as is obvious from 
his treatment of the issues in the text and the extensive 
bibliography. Particularly helpful are the tables which sum- 
marize the major findings of a number of studies on the factors 
which affect failure to appear rates. 

In his final chapter, ‘Future of Pretrial Release Programs,” 
Eskridge does not predict but rather instructs. With impressive 
clarity he lists 15 questions regarding the effectiveness of 
pretrial release programs which must be answered by their ad- 
vocates if programs are to emerge as viable alternatives to the 
bail bond system. The author has made a strong case against 
that system. Unfortunately, this book does not prove that 
pretrial release programs are the answer to the problem. 


Washington, D.C. DanIEL B. RYAN 


Current Policies and Strategies 


Sense and Nonsense About Crime: A. Policy 
Guide. By Samuel Walker. Monterey, California: 


Brooks/Cole Publishing Company, 1985. Pp. 229. 
$10.50. 


The demise of the rehabilitative ideal in the 1970’s along with 
its replacement by the “get-tough” approach has left many ques- 
tions unanswered. Samuel Walker’s ‘“‘what works’’ perspective, 
being in many ways a continuation of the Palmer-Martinson 
debate of the 1970’s, examines conservative and liberal crime 
control strategies with an eye toward evaluating their effec- 
tiveness. As the subheading in the title indicates, the book is 
meant to be a policy guide. To that end this short descriptive and 
interpretive treatise offers much valuable data, analysis, inter- 
pretation, and clear-headed conclusions concerning the status of 
current crime control policies and strategies. 

As a policy guide, the structure of the book lends itself to a 
clear, critical examination of what has been attempted, what cur- 
rently is being undertaken, and what direction offers hope. 
Walker focuses on two “high fear’’ crimes—robbery and 
burglary—with three concerns in mind: crime committed by 
adults, policies aimed at reducing levels of serious crime, and a 
research sensitivity to standards of fairness, decency, and 
justice. Twenty-eight propositions are presented reflecting the 
major conclusions of the survey. 

In the first section, Walker argues that most of the problems 
with crime control approaches stem from “‘the triumph of faith 
over facts” (p. 7); indeed, most approaches are “nonsense” 
because of the erroneous assumptions underlying the change 
strategies (p. 12). This section also develops some organizing 
principles. For example he uses a conservative/liberal 
“theology” split. To clarify the types of target groups emphasiz- 
ed in intervention approaches, he makes use of the “criminal 
justice wedding cake.” Four layers exist: layer one represents 
the celebrated cases; two, the serious felonies; three, the lesser 
felonies; and four, the misdemeanors. He then shows how 
operatives in the criminal justice system, acting in informal 
work groups, develop an understanding of the ‘“‘going rate” of 
punishment, and how “trickle up” effects develop (the cali for 
more serious and mandatory punishment has the effect of mov- 
ing the third layer into the second with consequent increased 
penalties, while the more serious offenders of the second layer 
receive, ironically, pretty much the same punishment as before). 

Contrary to many critics, according to Walker, the system is 
not “‘soft’’ on crime; rather, serious offenders do in fact receive 
serious sentences. By focusing on aggregate data we lose sight 
of intra-class differences, i.e, between crimes committed be- 
tween strangers and those committed between acquaintances 
(criminal justice responds differently ing in which 
category one falls). Further, ‘‘the law of criminal justice ther- 
modynamics” (p. 33) works to produce a steady state, a 
homeostasis in which, irrespective of external pressures, an ac- 
commodation develops in the work group that crystallizes in 
ways opposite from those intended by would-be reformers. 

The next few sections review conservative and liberal crime 
control strategies. The ‘‘get-tough’’ approach is epitomized in 
five specific ways: lock up more offenders for longer periods, 
develop better deterrence strategies, ‘“‘un-handcuff” the police, 
close the “loopholes” that allow the offenders to “beat the 
system,” and protect the rights of crime victims. Specific pro- 
grams are reviewed and evaluated. Walker’s conclusion: violent 
crime (robbery and burglary) has not been reduced by these ap- 
proaches. In fact, problems abound: the “false positive,” huge 
costs in constructing more prisons (theoretically to reduce crime 
by even a few percentage points), erosion of due process, loss of 
civil rights, etc. In addition, many problems, again, stem from 
the “thermodynamics of the criminal process”; that is, “any 
significant alteration of the prescribed penalties disrupts the 
established going rate and the members of the courtroom work 
group adjust their actions to offset the new rules” (p. 71). 

Many other problems arise because of the ‘announcement ef- 
fect’”"—that is, new get-tough laws (for example, the New York 
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Rockefeller Drug Laws, crackdowns on drunken drivers, man- 
datory prison sentences for illegal gun crimes) may have an in- 
itial effect, but with time, wear off. Other problems are due to 
myths: police are handcuffed by the Miranda warning and the 
exclusionary rule, the insanity defense allows many offenders to 
“beat’’ the system, adding more police i in a community will deter 
crime, decreasing “response time” leads to more arrests, improv- 
ing detective work solves more crime, targeting career criminals 
for increased surveillance and more severe penalties will reduce 
the quantity of crimes. All are shown to be gross distortions, 
more a product of common-sense, pedestrian thinking. On the 
other hand, Walker offers the example of the Bartley-Fox gun 
law in Massachusetts as an example of “what works.”’ 

The liberal approach is presented next. Four reform strategies 
in reducing crime are investigated: rehabilitating the offender, 
decriminalizing less serious offenses, reducing unjust practices, 
and expanding opportunities for the disadvantaged. Problems 
abound: widening the net, the prediction problem (‘false 
positives’), the historical reality of nonprison reform despite the 
benevolent rehabilitation rhetoric, the questionable efficacy of 
prison industries, the failure of parole. For Walker, probation is 
the only correctional program that ‘‘works’ to some degree. 
Conspicuously missing was a discussion of restitution, media- 
tion, neighborhood justice programs, and alternative sentenc- 


ing. 

After this itinerary of failures, Walker presents the Golden 
Grail. First, he notes that “it is not the criminal justice system 
but society as a whole that is criminogenic” (p. 209). He then 
shows the culprit to be piecemeal reform efforts (in the late 
1960's) that were ‘social tinkering” approaches (p. 212). Rather 
then fine tuning, says Walker, what was needed was a scrutiny 
of “more basic structural problems of our society”’ (p. 212). Even 
James Q. Wilson, Walker argues, has conceded that to put a 
dent in the crime rates ‘fundamental change in society’’ is 
necessary. Hence, the beginning of reform, Walker points out, 
may rest on the “opportunity structure” theory of Richard 
Cloward and Lloyd Ohlin. The ‘crime amidst prosperity” of the 
1960's, for Walker, is attributed to the rise of the “new 
underclass” of hardcore poor, predominantly black teenagers (p. 
217). The healthy economy, the civil rights movement, and the 
war on poverty had little impact on this class. The doors to op- 
portunity closed for this underclass; they were ‘‘permanently 
trapped at the bottom of our society” (p. 219). He concludes that 
both “social tinkering” approaches by the liberals as well as the 
“get-tough’’ approaches of the conservatives are doomed to 
failure. Nothing less than a ‘fundamental change in society”’ is 
necessary (p. 220). Walker, however, comes close to impaling 
himself on his own sword; the Golden Grail opportunity struc- 
ture theory is offered without evaluation. Could he have slipped 
into yet another truth claim? 

A case could have been made by Walker that unemployment 
has socially injurious effects. Clearly, much evidence supports 
the connection between unemployment and socially injurious 
behavior (particularly when one extends the space and time 
dimension in the definition of crime). Brenner’s much herelded 
national, longitudinal study (Estimating the Social Costs of Na- 
tional Economic Policy, 1976) has shown dramatically that with 
each increase of 1 percent unemployment, with a 5-year time- 
lag period, an additional 37,000 deaths result! The most 
reliable predictor of imprisonment rates, over time, has con- 
sistently been unemployment rates (associations of .9+ are not 
unusual), Attempts to address these problems, such as the 
Humphrey-Hawkins full employment bill, are routinely defeated. 
It would seem that what is needed to complement Walker's 
“policy analysis” is ‘‘causal analysis.” He flirts with the idea 
that “structural change” is needed. Why, one asks, does he not 
then follow this logic to a system analysis? Clearly such 
theorists as Rusche and Kirchheimer (see Punishment and Social 
Structure, 1939) who state that Mw system of production 
tends to discover punishments which correspond to its produc- 
tive relationships,” begin to analyze this difficult terrain. But, 
perhaps, this criticism is premature. Walker, indeed, provides an 
excellent survey and evaluation of ‘what works.” It is to his 
credit that many notable intervention techniques are critically 


examined, uncovering questionable assumptions, biases, hidden 
truth claims, and unsupported conclusions. Both liberals and 
conservatives will benefit from this awakening. Critical 
criminologists, on the other hand, should be sensitive to this 
“‘mid-range”’ analysis. Simply attributing crime to a mode of pro- 
duction without an examination of bona fide efforts ‘‘to do 
something” misses the opportunity to describe more accurately 
how crime prevention paradigms evolve, logically, from the con- 
straints imposed by a political economy. Liberals’ preoccupation 
with “opportunity structure” and conservatives’ preoccupation 
with “lock ‘em up”’ underscores the necessity to transcend what 


is. 

Alas, with the return of conservative ‘‘get-tough”’ approaches, 
creative alternatives in crime control strategies are quickly 
dismissed as idle chatter. If Walker has shown anything it is 
that blind faith masking as science will lead only to wasted 
resources, diminished civil rights, repressive reforms, and 
disrespect for the law. Indeed, as he argues, if a permanent 
underclass has been created, needed are not ‘‘tinkerers,” fine 
tuners, and mechanics, rather, researchers who are bold, im- 
aginative, and willing to conduct intellectual forays into the 
unknown. Put Beccaria’s book back on the shelf. Allow Bentham 
to rest in peace. Write another chapter that reflects the 
understanding gained from the many attempts at reform. 
Walker’s book is an introductory chapter. 


Greenvale, New York DRAGAN MILOVANOVIC 


Another Requiem for Rehabilitation 


Inside the Criminal Mind. By Stanton E. 
Samenow, Ph.D. New York, New York: Times 
Books, 1984. Pp. 285. $15.50. 


The author, a clinical psychologist, identifies himself as a pro- 
tege of the late Samuel Yochelson, a psychiatrist who studied of- 
fenders at St. Elizabeths Hospital in Washington, D.C. Drs. 
Yochelson and Samenow reported the results of these studies in 
a three-volume work entitled The Criminal Personality. Since Dr. 
Yochelson’s death, Dr. Samenow has continued to follow and 
teach his methodology. In substance, this book offers a synopsis 
of the long-held views of these investigators. 

The author earnestly advances the simplistic proposition that 
there is a typical criminal, characterized by a group of 
undesirable attributes. He views criminals as angry, malad- 
justed individuals who are unable to empathize with others, who 
are inconsiderate of others, and who think bad thoughts and en- 
joy fantasies of criminal activities, as they while away their time 
planning new crimes. 

In his zeal to promote these concepts, the author has produced 
a manuscript in a style that is often anecdotal, repetitious, dog- 
matic, and at times argumentative. In his review of the causes 
and treatment of criminality, the author finds very little virtue 
in the theories and efforts of his predecessors and peers. For in- 
stance, he expresses grave concern that psychiatrists are likely 
to be duped by criminals who simulate signs and symptoms of 
mental disorder to gain some advantage. Psychological and 
sociological determinants have no place in Samenow’s formula- 
tion, which is dedicated to the principle of the primacy of reason 
over all else. In short, the author eschews eclectic views of 
criminality in favor of the essentially legalistic fiction of the guil- 
ty criminal mind. 

The author’s approach to the ‘treatment of criminality is 
basically didactic in nature, employing some aversive and coer- 
sive elements to enhance motivation. In this vein, the author 
suggests that ‘for the criminal, anger is a malignancy that must 
be removed before it spreads and results in a crime.” He goes on 
to suggest that a criminal must be helped to “gain a realistic 
view of himself and of the world so that fewer things bother him 
and so that he reacts constructively when things go wrong.” It 
appears that the therapist's strategy is to reflect strong moral 
disapproval of his client. It is not clear how empathy and trust 
can exist between client and therapist in the presence of such 
strong moral disapproval on the part of the therapist. 
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While this book is not likely to find scientific favor, it does 
deserve attention as an expression of the efforts of an in- 
vestigator who has obviously pursued his theories with diligence 
and dedication. The author’s approach to the correction of evil 
thinking should appeal to those who embrace pragmatic con- 
cepts of punishment. Those who have renounced rehabilitation 
as a goal in the management of offenders should find Samenow’s 
theories to be supportive of their positions. Finally, those 
readers who have a strong law and order orientation may enjoy 
reading this book. 


Chapel Hill, North Carolina CHARLES E. Smitu, M.D. 
Reports Received 


Politics and Corrections. The Prison Journal, 311 S. Juniper 
Street, Philadelphia, Pennsylvania 19107, Fall-Winter 1984. Pp. 
151. In this issue, political scientists and criminologists explore 
the politics and corrections phenomenon. The 11 articles, most 
written for this issue, are regarded as first attempts to define the 
agenda for the politics and corrections movement of the 1980's. 


Stress-Induced Arson: An Example of Stress-Induced Crime. 
Arson Strike Force, Office of the Mayor, City of New York, 
November 1984. Pp. 33. On the basis of an exploratory study of 
23 convicted arsonists and a re-analysis of past research, in- 
dividuals at risk of committing stress-induced fire setting are 
identified. 

Operation Identification—A Way To Prevent Burglaries? The 
National Council for Crime Prevention, Stockholm, Sweden, 
Report No. 14, November 1984. Pp. 82. This document is an ac- 
count of a project commenced in 1978 to encourage householders 
to mark property desirable for theft with a unique identification 
to prevent such property from being stolen. The conclusion is 
that while the actual theory underlying the project is reasonable, 
reality turns out to be other than the theory assumes. 

Crime Prevention and Criminal Justice Newsletter. Crime 
Prevention and Criminal Justice Branch, Centre for Social 
Development and Humanitarian Affairs, United Nations, Vien- 
na, Austria, No. 9, December 1983 and No. 11, December 1984. 
Respectively, these issues report on the International Seminar 
on Violence in the Family held in Vienna on November 21, 1983, 
and offer reports by national correspondents from China, Cuba, 
France, Hungary, and Poland on crime prevention activities and 
legal and correctional initiatives at the national level. The 
reports in both issues concern topics to be discussed at the 
Seventh United Nations Congress on the Prevention of Crime 
and the Treatment of Offenders to be held in 1985. The 
December 1984 issue also summarizes a statement by the 
French Minister of Justice on the status of capital punishment 
in France. 

Community Service Orders in Australia and New Zealand. 
Australian Institute of Criminology, Canberra, 1983. Pp. 98. 
Edited by C.R. Bevan, this is the proceedings of a seminar held 
November 21-23, 1983, to review the results of assessing com- 
munity service as an adjunct to other sanctions imposed on of- 
fenders. 

Report of the Interregional Preparatory Meeting for the 
Seventh United Nations Congress on the Prevention of Crime 
and-the Treatment of Offenders on Topic IV: ‘“‘Youth, Crime and 
Justice.’ United Nations General Assembly, June 1984. Pp. 24. 
This is the report of the first of a series of interregional meetings 


convened to discuss a substantive topic of the Seventh Congress 
to be held in 1985. The meeting took place in Beijing May 14-18, 
1984, hosted by the People’s Republic of China. The areas 
covered were: problems of youth in the contemporary world; 
characteristics of youth crime in the context of changing 
socioeconomic conditions; crime prevention and control; social 
justice for the young; juvenile justice systems; and standard 
minimum rules for the administration of juvenile justice. 

The Role of the Grand Jury and the Preliminary Hearing in 
Pretrial Screening. National Institute of Justice, Research 
Report, May 1984. Pp. 171. This is a report of a study of the pro- 
cedures in two Arizona counties, Maricopa (Phoenix) and Pima 
(Tucson) and of an exploration of the use of the statewide grand 
jury by the Attorney General’s Special Prosecutions Division. 

Statistical Report Fiscal Years 1978-1980. Federal Bureau of 
Prisons. Pp. 253. In addition to year-end population, admissions, 
and discharge data for 1978-80, this document provides informa- 
tion dating back to 1960 and 1970 on the same data and trend 
tables providing comparative statistics on size, movement, 
average time served, and average sentence length of offenders in 
Federal Bureau of Prisons institutions. 


New Alternatives to Imprisonment. Summary of the final 
report of the Committee on Probation, Sweden (undated). Pp. 10. 
Night imprisonment, weekend imprisonment, community ser- 
vice, and contract treatment are discussed. The committee pro- 
poses that necessary legislative changes to initiate these alter- 
native sanctions be in effect on January 1, 1986. 


Other Reports: 


Sixty-Fourth Annual Report 1983-1984. The Magistrates’ 
Association, London, England. Pp. 78. 

Bi-Annual Report 1982-83. Juvenile and Domestic Relations 
— Montgomery County Juvenile Court, Dayton, Ohio. Pp. 


Biennial Report 1983-84. Minnesota Department of Correc- 
tions, St. Paul. Pp. 24. 

Report of Operations and Development 1983-84. New York 
State Department of Correctional Services, Albany. Pp. 22. 

Prison Urine Analyses and Medical Drug Misuse; Drug 
Misusers in Family Placement; Market-Adjusted Wages to 
Prison Inmates. National Prison and Probation Administration, 
Research and Development Group, Sweden, 1984. 


Books Received 


Chaos in the Courthouse: The Inner Workings of the Urban 
Criminal Courts. By Paul B. Wice. New York: Praeger 
Publishers, 1985. Pp. 199. $34.95. 


Criminal Law and Procedure: Text and Cases (2nd ed.). By 
George T. Felkenes. Englewood Cliffs, New Jersey: Prentice- 
Hall, Inc., 1985. Pp. 412. 

Proactive Police Management. By Edward A. Thibault, 
Lawrence M. Lynch, and R. Bruce McBride. Englewood Cliffs, 
New Jersey: Prentice-Hall, Inc., 1985. Pp. 342. 

Problems, Tasks and Outcomes: The Evaluation of Task- 
Centred Casework in Three Settings. By E. Matilda Goldberg, 
Jane Gibbons, and Ian Sinclair. London: Allen and Unwin, Inc., 
1985. Pp. 274. $37.50. 
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Letters to the Editor 


Research: Not Just for Ph.D.’s 


To Tue Eprtor: 


I'd like to comment on Alexander B. Smith’s and Alexander 
Bassin’s article, ‘“‘Research in a Probation Department: Twenty- 
two Years Later,” published in the September 1984 issue of 
Federal Probation. Their theme can be summarized in one of 
their statements: 


We believed then, and believe now, that the model proba- 
tion department or parole office, because their personnel lack 
the discipline and training in research methodology and data 
analysis, should not undertake any sophisticated research. 


The authors state that expertise in obtaining grants or in 
research methods or analysis does not qualify someone to do 
research in probation or parole unless these skills are sup- 
plemented with wide experience or unless individuals with ap- 
propriate experience assist in the research. They end by stating 
that the talents of some persons with doctorates or prospective 
doctorates in criminal justice, sociology, psychology, and public 
administration should be used in future research. 

What makes the authors believe that t’ 7 can tell what 
research is meaningful? What are the guidelines for doing 
research in criminal justice? Can they formulate a list of 
qualifications for doing meaningful research? I believe that 
these authors mean that an individual with a Ph.D. in sociology 
or criminal justice and experience is the ideal individual to con- 
duct research, and an individual with less education and ex- 
perience cannot qualify for this job. 

If their suggestions were taken seriously, this would give more 
power to persons with doctorates and less power to those with 
less education. I don’t agree with the authors. Many probation 
departments have research departments, and they are staffed by 
people with less than doctorates. Does this make their research 
any less meaningful? Some of these researchers do excellent 


work. Very often their findings are confidential and are oriented 
toward a different perspective. For example, some of the 
research may involve number and type of disposition by func- 
tion, e.g., felony vs. misdemeanor, number of intake cases in 
juvenile court, e.g., PINS vs. delinquents, or the time spent by 
probation officers on various tasks. One doesn’t necessarily need 
a Ph.D. to do this type of research which is meaningful to the 
probation department. 

Even research which is done by Ph.D.’s and experienced 
researchers is open to criticism. Academics are very often the ob- 
jects of inflammatory attacks by their colleagues. I take the con- 
clusions of authors Smith and Bassin as an attempt to keep the 
power of research within academic or educated circles. The 
research conducted by probation departments, although not 
meaningful to the academic world, can be very meaningful to the 
everyday work of the probation department and bureaucracy. 

I have been a probation officer for 15 years. I remember the 
case of a middle-aged probation officer who only had a bachelor’s 
degree. He did much research on his own on drug rehabilitation, 
and several of his articles were published in Federal Probation in 
the early 1970’s. His research was able to stand up against the 
academics. He is now working as a drug researcher for New York 
State and is studying for his doctorate. 

I believe that research which is open to criticism and has many 
weak points is better than no research at all. It is possible that 
others can use poor research as a starting point for future 
research. At worse, even if a research project gives nothing 
more than an idea from which to develop other research, I believe 
it is worthwhile. 
March 10, 1985 JAMES Davis 
Probation Officer 
Department of Probation 
New York City 


It Has Come To Our Attention 


The Minnesota Department of Corrections is sponsoring the 
first national workshop on female offenders. The workshop will 
be held in St. Paul from April 28-May 1, 1985. Among the topics 
to be discussed are innovative programs for women offenders 
and statewide planning to develop a continuum of services for 
female offenders. Individual workshops on such topics as pros- 
titution, racism, and alternatives to incarceration, will also be 
featured. Scheduled speakers include Ruth Rushen, California 
Attorney General’s Office, Janet Valente, Georgia Department 
of Offender Rehabilitation, Judith Resnick, University of 
California Law School, and T. A. Ryan, University of South 
Carolina. For more information, write to D. Jacqueline Fleming, 
Superintendent, Minnesota Correctional Facility, Box 7, 
Shakopee, Minnesota 55379. 

The Southwestern Law Enforcement Institute has announced 
a police discipline workshop to be held June 17-19, 1985 at South 
Padre Island, Texas. The workshop will highlight a variety of 
topics, including constitutional considerations in police 
discipline, substantive rules of conduct, and the due process 
rights of officers. To register, or for further information, contact: 
Director, Southwestern Law Enforcement Institute, P. O. Box 
830707, Richardson, Texas 75083-0707. The telephone number is 
(214) 690-2394. 

Victimology: An International Journal is sponsoring the second 
world congress of victimology in Rome, Italy from July 17-23, 
1985. Focusing on the sexual victimization of children, 
adolescents, and adults, the conference will be geared to medical, 
legal, mental health, criminal justice, and social service profes- 
sionals. The consequences of abuse, strategies for intervention, 
and research and reform will be discussed. For further informa- 
tion, write to World Congress, 2333 North Vernon Street, Ar- 
lington, Virginia 22207 U.S.A.; The telephone number is (703) 
528-8872 (TWX 9103803091). 

The International Association of Women Police will be holding 
its 23rd annual conference in Anchorage, Alaska from 
September 16-20, 1985. Program topics will include officer sur- 
vival, interviewing techniques, community relations, stress, and 
career development. The association also will honor the outstan- 
ding woman police officer of the year. To help finance the con- 
ference, the association is requesting donations, which are tax 
deductible. For further information, write to Investigator Mag- 
gie Borrecco, Anchorage Police Department, 625 C Street, An- 
chorage, Alaska 99501, or call her at (907) 264-4706. 

Volunteers in Prevention, Probation and Prisons, 
Inc.—‘‘VIP’’—is sponsoring its first national forum on the use of 
love in juvenile and criminal justice. VIP operates on the 
assumption that volunteers and professionals giving more time 
and attention to adult and juvenile offenders will reduce the rate 
of repeat crime. Scheduled forum leaders include persons who 
have established and worked in volunteer programs. The forum 
will take place at Mackinac Island, Michigan on June 1-2, 1985, 
with additional meetings on May 31 and June 3. Rates start at 
$64 for one person for the 24-hour period of the forum, including 
lodging and all meals. Ample time is allowed for enjoying scenic 
Mackinac Island. For more information about the forum or 
VIP’s work, write to Keith J. Leenhout, Director, VIP, 527 N. 
Main Street, Royal Oak, Michigan 48067 or call (313) 398-8550. 

The City of New York’s Arson Strike Force has recently 
published a study, “‘Stress-Induced Arson.” Finding the 
literature on the causes of arson to be deficient, authors Nina 
Glick Schiller and Michael Jacobson (former deputy coordinator 
of the strike force) conducted their own exploratory study of 23 
individuals serving state prison sentences for arson. For more in- 
formation about the report that resulted from their research ef- 


forts, see “Reports Received’”’ under “Your Bookshelf on 
Review”’ in this issue of Federal Probation. 

The Council of Europe recently made available the working 
documents and conclusions of its 16th criminological conference. 
Participants in the November 1984 conference included 
policymakers and researchers from the council’s 21 member 
countries, as weil as representatives of other countries and 
various international organizations. They focused on issues in- 
volving crime victims and public fear of crime and found that 
community action—such as neighborhood watch programs—was 
a crucial factor in remedying the fear of crime. Recommenda- 
tions resulting from the conference covered topics ranging from 
the field surveys used to measure the extent of crime to the 
criminal and social policies affecting victims. Persons interested 
in the council’s findings should write to: Press Services of the 
Council of Europe (Christiane Granel), BP 431 R6, 67006 
Strasbourg Cedex. 

“Solicited Research Programs, Fiscal Year 1985,” the National 
Institute of Justice’s program plan for fiscal year 1985, is 
available from the Nationa! Criminal Justice Reference Service. 
The plan details the institute’s research agenda in areas in- 
cluding violent criminal behavior, crime prevention, and police 
efficiency. Also included is information regarding the institute’s 
research grants, fellowships, and unsolicited research programs. 
For free copies of the plan, call (800) 851-3420 or, in the 
Washington, D. C. metropolitan area, (301) 251-5500, or write to: 
Solicited Research Announcement, National Institute of 
Justice/NCJRS, Box 6000, Rockville, Maryland 20850. When 
ordering, be sure to specify the title and identifying number NCJ 
96131. 

The International Association for the Study of Organized 
Crime (IASOC)—an association of researchers, investigators, 
and educators interested in the study of organized crime—is 
compiling a syllabi. The academic and training syllabi will be 
part of [ASOC’s effort to promote the dissemination of informa- 
tion about organized crime and to encourage research on the sub- 
ject. Persons who have developed such syllabi, or who are in- 
terested in joining IASOC, should write to: International 
Association for the Study of Organized Crime, Saint Xavier Col- 
lege, 3700 West 103rd Street, Chicago, Illinois 60655. In addi- 
tion to the syllabi, [ASOC plans to publish a journal devoted to 
articles about organized crime; the association currently 
publishes a quarterly newsletter. [ASOC also plans to hold its 
first annual meeting on November 9, 1985 in San Diego. 

William G. Babcock has been appointed executive director of 
the Pennsylvania Prison Society. Before accepting his new posi- 
tion, Babcock worked in the Office of the Special Master, U.S. 
District Court, Houston, Texas. Babcock, who has an 
undergraduate degree from the University of Pennsylvania, a 
law degree from Boston University School of Law, and a 
master’s degree from Antioch School of Law, has also worked for 
the Center for Community Justice in Washington, D.C., and for 
Florida Legal Services. 

Donald Zimmerman, Deputy Associate Director for Law En- 
forcement at the Bureau of Alcohol, Tobacco and Firearms, has 
retired after 25 years as a Federal investigator. At a retirement 
banquet this past January, Zimmerman was presented with the 
Secretary of the Treasury’s Meritorious Award, as well as the 
Director’s Award, ATF’s highest honor. Zimmerman began his 
career with ATF in 1960 as a special agent in New York. After 
his retirement from Federal Service, Zimmerman plans to serve 
as Inspector General for the Virginia Department of Correc- 
tions. 
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Research in Criminology (1983); The Badge and the Bullet (1983); 
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Justice Abstracts (1984); and numerous other publications. 

MICHAEL SCHUMACHER: Chief Probation Officer, Orange Coun- 
ty Probation Department, since 1979. B.A. (1967) and M.A. 
(1973), California State University, Los Angeles; M.P.A. (1976), 
University of Southern California; Ph.D. (1978), U.S. Interna- 
tional University. Deputy Probation Officer, 1970-74, Assistant 
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Pennsylvania, 1970-71; Lecturer, State University of New York 
at Albany, 1972-74; Psychologist, Federal Correctional Institu- 
tion, Danbury, Connecticut, 1975-76; Lecturer, Catholic Univer- 
sity, 1976-77; Senior Anelyst, FPS, 1976-79; Director, FPS Staff 
Training Center, Atlanta, Georgia, 1979-81; Special Assistant to 
the Assistant Director, FPS, 1981-82; Lecturer, University of 
Maryland, 1984-present. Recipient, National Institute of Mental 
Health Fellowship, 1970. Author of “‘The Incidence of Sex and 
Sexual Aggression in Federal Prison,’’ Federal Probation (1983); 
“‘Sex and Sexual Aggression in Federal Prisons: Inmate Involve- 
ment and Employee Impact,” Federal Probation (1984); ‘Inmate 
Sexual Aggression: Some Evolving Propositions, Empirical Find- 
ings, and Mitigating Counter-Forces,’’ Sex Offenses and 
Criminal Justice (Sol Chaneles, ed., 1984). 

Nancy Kramer: Chief, Standards and Accreditation Section, 
Federal Bureau of Prisons, since 1980. Various positions, 
Federal Bureau of Prisons, 1965-80. 


SHELLEY J. Price: Standards Coordinator, Commission on Ac- 
creditation for Corrections, since 1981. B.A. (1978), University of 
Maryland. Research Associate, Advanced Research Resources 
Organization, 1978-81. Author of NEP Assessment of Correc- 
tional Personnel Training Programs (1980); ““‘The Complete Cor- 
rectional Officer,’’ Criminal Justice and Behavior (1981); Correc- 
tional Facility Design and Construction Considerations (1984). 

K. SEcuHREsT: Visiting Professor, Criminal Justice 
Department, Florida International University, since 1984. B.A. 
(1964) and M.S. (1966), San Jose State University; D.Crim. 
(1974), University of California, Berkeley. Behavioral Scieritist, 
American Justice Institute, 1971-73; Research Associate, Center 
for Criminal Justice, Harvard Law School, 1973-75; Deputy 
Director and Director of Research, Commission on Accreditation 
for Corrections, 1975-84. Program Director, American Correc- 
tional Association Correctional Standards Program, 1979-81. 

DoNALD R. RANISH: Professor of Political Science, Antelope 
Valley College, since 1977. Ph.D. (1975), University of California, 
Santa Barbara. Visiting Professor, California State University, 
1976-77. Author of The American Political Process (2nd ed., 
1984); and numerous articles. 


Davin SHicuHor: Associate Professor and Professor, California 
State University, San Bernardino, since 1976. B.A. (1962), 


| 


CONTRIBUTORS TO THIS ISSUE 91 


Hebrew University; M.A. (1966), California State University, 
Los Angeles; Ph.D. (1970), University of Southern California. 
Lecturer, Tel Aviv University, 1970-75. Coauthor of Urban 
Structure and Victimization (1982). Author of ‘Socialization: 
The Political Aspects of a Delinquency Explanation,” 
Sociological Spectrum (1983); ‘‘Historical and Current Trends in 
American Juvenile Justice,” Juvenile and Family Court Journal 
(1983). 

JOSEPH J. ROMERO: Adjunct Faculty Member, Department of 
Criminal Justice, Temple University, since 1984. B.S. (1974), St. 
Joseph’s University; M.A. (1977), Temple University. Research 
Associate, Joseph J. Peters Institute, 1979-84. Author of 
“Group Psychotherapy and Intensive Probation Supervision 
with Sex Offenders,” Federal Probation (1983); Rape in Human 
Sexuality (Martin Farber, ed., 1985). 

LinDA MEYER WILLIAMS: Faculty Member, Bermuda College 
and the University of Maryland, Bermuda. Ph.D., University of 
Pennsylvania. Coauthor of The Aftermath of Rape and author of 
numerous articles. 

LEILA OBIER SCHROEDER: Assistant Professor, Associate Pro- 
fessor, and Professor of Business Law, Louisiana State Universi- 
ty, since 1968. B.A. (1946), Tulane University; M.S.W. (1953) and 
J.D. (1965), Louisiana State University. Director, Social Service 
Department, East Louisiana State Hospital, 1957-60; 
Psychiatric Social Work Consultant, State Department of 
Hospitals, 1960-61. Author of ‘Race as a Factor in Adoption,” 
Social Work (1980); The Legal Environment of Social Work 
(1982); ““Genetic Engineering: Welcome to the Courts,” World 
Medical Journal (1983). 

Cinpy WaHLER: Ph.D. Student, University of Ottawa. B.A. 
(1980), McGill University. Policy Analyst, Offender Programs, 
Solicitor General of Canada, 1982; Psychology Department, Pro- 
bation and Parole and Rideau Correctional Centre, 1981, 
1983-84. 


Pau GENDREAU: Regional Coordinating Psychologist, Ontario 
Ministry of Correctional Services, since 1973, and Adjunct Pro- 
fessor, Psychology, University of Ottawa, since 1979. M.A. 


(1965), University of Ottawa; Ph.D. (1969), Queen’s University. 
Psychologist, Kingston Penitentiary, Ontario, 1965-68; Assis- 
tant Professor, Psychology, Trent University, 1968-72; Consul- 
tant, Ministry of National Security and Justice, Jamaica, 
1974-75. Honorary Research Associate and Adjunct Professor, 
Carleton University, 1972-78, and Board of Directors, Canadian 
Psychological Association, since 1983. Author of Effective Cor- 
rectional Treatment (1980); ‘“‘Solitary Confinement Is Not Cruel 
and Unusual Punishment: Sometimes People Are,” Canadian 
Journal of Criminology (1984); ‘“‘Correctional Treatment: Some 
Recommendations for Successful Intervention,” Juvenile and 
Family Court Journal (1984). 


REVIEWERS OF PERIODICALS 


VERNON Fox, Ph.D., is Professor, School of Criminology, 
Florida State University, Tallahassee. 


CHARLES L. STEARNS is Supervising Probation Officer, U.S. 
District Court, West Covina, California. 


BooK REVIEWERS 


G. FRED ALLEN is U.S. Probation Officer, Chicago, Illinois. 

J.E. BAKER is Federal and State Corrections Administrator 
(retired). 

Susan Krup Grunin is Regional Probation Administrator, 
Probation Division, Administrative Office of the U.S. Courts, 
Washington, D.C. 

DRAGAN MILOVANOVIC is in the Department of Criminal 
Justice, Long Island Univeristy/C.W. Post Campus, Greenvale, 
New York. 

DANIEL B. is Pretrial Services Specialist, Probation Divi- 


= Administrative Office of the U.S. Courts, Washington, 


CuaRLes E. Situ, M.D., is Professor of Psychiatry, School of 
Medicine, University of North Carolina, Chapel Hill. 


a: 
= 
= 
= 
= 


\ 
{ 


Federal Probation 


A JOURNAL OF CORRECTIONAL PHILOSOPHY AND PRACTICE 


Manuscript PREPARATION AND SUBMISSION 


1. FEDERAL PROBATION articles usually run from 3,500 to 4,000 words. 


2. Use double space in typing, allow good margins on both sides of the paper, and mail your 
manuscript in duplicate. 


3. Submit two or three title suggestions. The editors will select the one they consider most suitable. 
4. In typing the title, byline, and centerheads, follow the style of FEDERAL PROBATION. 

5. Prepare a 100-word abstract of your article. 

6. All quoted matter of more than three lines may be typed single space and indented on both sides. 


7. Insert each footnote at the bottom of the page carrying the footnote reference. Use the footnote 
style illustrated below. 


1. Sheldon and Eleanor T. Glueck, 500 Criminal Careers. New York: Knopf Publishing Company, 
1930, p. (or pp. ). 


2. Edwin Powers, ‘‘An Experiment in Prevention of Delinquency,’’ The Annals of the American 
Academy of Political and Social Science, January 1949, pp. 77-78. 


— 
aS 
+. 


ADMINISTRATIVE OFFICE OF 
THE UNITED STATES COURTS 
(PD-ADB) 

Washington, DC 20544 


OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE, $300 


Second-Class Mail 
Postage and Fees Paid 
U.S. Courts 
ISSN 0014-9128 


IF YOU HAVE CHANGED YOUR ADDRESS, OR NO LONGER 
WISH THE JOURNAL, PLEASE RETURN THE ADDRESS ON THIS 
COVER WITH APPROPRIATE NOTATION. INCLUDE ZIP CODE 
WITH CHANGE OF ADDRESS. 


t 

at) 


= 
> 
= bar g 
de 
4 
~ = 


